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CIRCUMSTANTIAL EVIDENCE. 


In many of the trials in capital cases 
which have lately taken place in this city, 
all the profession must have been struck 
with the apparent prevalence in the pop- 
ular mind of a singular error in regard 
to the propriety of convicting on circum- 
stantial evidence. Very many of the ju- 
rors examined, have deposed that they 
would not convict on such evidence under 
any circumstances. The error doubtless 
arises from want of knowledge or reflec- 
tion upon the subject, but is none the less 
injurious on that account. 

On the trial of Polly Bodine, this was 
so strongly exhibited, that the judge in his 
charze to the jury, devoted much atten- 
tion to combatting it. The Herald gave 
a very accurate report of the charge, but 
omitted that part which related to this 
subject, as not being, we presume, gene- 
rally interesting to its readers. We have 
obtained the report of that part of the 
charge of the learned judge, and now lay 
it before our readers, in the hope not only 
that it will be interesting to the profes- 
sion, but that it will aid somewhat in dis- 
pelling so serious an error. 


—‘ There is another matter that you are 
to consider, which is an important, if not 
the most important consideration in this 
case; and that is, the nature and kind of 
evidence by which and through which you 
are to arrive at a determination. There 
has been much said, during the progress 
of this case, in regard to circumstantial 
evidence, not only while empanelling the 
jury in the first instance, when many were 
heard to say they would not convict on 
such evidence, but throughout the whole 





trial, and in the arguments of the various 
counsel that have addressed you. And I 
regard it as my duty, upon this occasion, 
to say a few words to you upon that sub- 
ject, not merely because it has thus been 
made a prominent topic of consideration, 
but because there is so common a senti- 
ment on this subject existing in the com- 
munity at large, and as we have seen, 
with some of the members of this jury. 
I will therefore, gentlemen, if you will 
give me your careful and patient atten- 
tion for a while, endeavor to make you 
understand the rules of law which are to 
govern you in this regard. 

The science of evidence is as profound 
as any in the whole circle of the sciences. 
It has, like any other, its immutable laws. 
It requires as acute reasoning, as pro- 
found thought, and as deep knowledge 
as any other—namely, a knowledge of the 
human heart. It is one to which the at- 
tention of the wisest and best and ablest 
of men has been directed for years; and 
it is idle for any one to suppose that it 
is, as it were by instinct—in a moment— 
that he can comprehend its whole range. 
If we attempt to reason upon the subject 
without adequate knowledge, we will be 
very apt indeed toerr. As in astronomy, 
he who is ignorant would laugh at the 
idea that this world is round and passing 
through the air with a velocity exceeding 
that of the cannon ball: an idea to him 
who understands that science, not only 
demonstrably true, but evidence of a sys- 
tem beautifully and wisely ordered; so 
in the science of evidence, he who is en- 
tirely ignorant of its principles—he who 
has never studied it—understands not its 
laws—will be in the same degree of dan- 
ger of erring in regard to its meaning and 
its deductions. There has not been much 
attention directed to this subject by the 
people at large until within the last few 
years, and that attention has been directed 
unfortunately rather to the danger likely 
to arise from the application of the rules 
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that have been established for so many 
years, than to an understanding of the 
reasons of those rules. 

One thing is certain, that there is no 
kind of evidence, direct, positive, circum- 
stantial or presumptive, that may not 
sometimes deceive us. It is an omniscient 
eye alone that can effectually guard against 
error. Finite minds, like ours, are always 
liable to be deceived, whatever may be 
the character of the evidence on which 
our judgment is to be formed. Whenever, 
therefore, any one talks of disregarding 
any kind of evidence because it is possi- 
ble that it may lead us into error, he casts 
to the wind the immortal mind which the 
Creator has given to us for the very pur- 
pose of reasoning and drawing just con- 
clusions. 

Evidence is to be regarded as of two 
kinds, and each is liable to the danger of 
which I have spoken. One class is direct 
or positive evidencewhere, as in this 
case, we will suppose some person could 
have come forward and said that he saw 
the prisoner at the bar commit the mur- 
der for which she is now indicted; that 
he saw the blow struck—saw the deceased 
fall—saw the blood flow, and witnessed 
the departure of life. That would be 
positive and direct evidence of the crime, 
and it would be folly for you to tell me 
that because men have said these things, 
or sworn positively, directly in such mat- 
ters, and sworn falsely too, that therefore 
you will not believe direct evidence. 

In weighing direct evidence, you are to 
regard a great many things—first, what is 
the capacity of the witness? Was he able 
to see and to understand the transaction 2? 
Is he able now to explain what he saw 
and understood ? Was he attentive or 
was he careless? Is he prejudiced or is 
he dispassionate and calm? Has he some 
sinister motive that led him to fabricate 
that which he did not see? All these 
circumstances are to be weighed, and all 
suggest various matters that may eventu- 
ally impair the value of even direct and 
positive evidence. We thus appeal to 
circumstantial evidence to test the degree 
of credit to which that which is direct may 
be entitled; and it is universally true, in 
court and out of it, that we never take posi- 
tive evidence as to any fact, without look- 
ing for circumstances either to support or 
to contradict it. You have done it in this 





very case. When witnesses have testified 
directly to certain facts, you have fre- 
quently asked the question, “ Are you re- 
lated to either of these families?” in order 
to ascertair whether that positive evidence 
was or was not entitled to weight. You 
did wisely and well. It was proper that 
you should do so, and had you not done 
it, you would not have fully discharged 
your duty. Now, it frequently occurs 
that direct evidence, which is much more 
easily fabricated than circumstantial, is 
to be contradicted by circumstantial, and 
circumstances are often called before 
courts to aid in doing away with the ef- 
fects of fabricated direct evidence. I 
will give you a familar instance to illus- 
trate my meaning: A will is produced 
by a party, bequeathing to him certain 
lands that had belonged to one of his an- 
cestors. Witnesses are brought forward, 
who swear positively and directly to the 
fact that the will was executed by the 
party whose signature it bore, and execu- 
ted at a certain time—that they were pre- 
sent when the ancestor signed it and af- 
fixed his seal, and that they signed their 
names at the time. The chain of direct 
evidence is complete. One of the wit- 
nesses swears that when the ancestor ex- 
ecuted the will he put a sixpence in the 
wax of which the seal was composed, for 
the very purpose of having it identified. 
The seal is broken in court, and there 
indeed is the sixpence: but the coin is of 
the reign of George the Third, while the 
will is dated in the time of George the 
Second. Who could for a moment doubt 
that this circurustance would be of inf 
nitely greater value than the direct evi 
dence? It would betray the whole fraud 
and forgery in the case. Now, these 
things do occur, and show us the value 
and importance of the evidence offered 
by circumstances, even when there is di- 
rect evidence in the case. 
But it is important that we should un- 
derstand the precise nature and character 
f the evidence that we are called on to 
credit. CIRCUMSTANTIAL EVIDENCE is of 
two kinds—one called certain, and the 
other presumptive. Certain circumstantial 
evidence is when a conclusion necessarily 
follows from the facts. For instance, to 
take a familiar illustration :—We find an 
apple lying upon the ground: we know, 
it is certain—there can be no doubt about 
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itthat that apple once grew upon a tree 
that it did not grow upon the ground. 
You find it lying in the street or on the 
grass. The conclusion necessarily follows, 
that that apple came from some tree. So 
to-day, who has seen the sun rise ? Clouds 
have obscured the sky since early dawn; 
and yet, if the whole world should come 
before you, and tell you that the sun had 
not risen, and swear to it, would you be- 
lieve it? You judge from the circum- 
stance that the sun does rise every day, 
and that we have no light in the daytime 
except that which the sun gives; and al- 
though these clouds have obscured it, and 
no man can say he has seen it to-day, yet 
the conclusion necessarily, infallibly fol- 
lows, that the sun has risen, and you would 
believe it though all the world should de- 
pose to the contrary. That is circumstan- 
tial evidence, and it is called certain when 
the conclusion thus infallibly flows from 
the circumstances. Shall we say now that 
we do not believe this kind of evidence ? 
Will we say that the sun has not yet risen 
—that we are in midnight? We should 
be indeed in a moral midnight if we dis- 
regarded such evidence as that. And yet 
how often do we hear it said in the world, 
we do not believe circumstantial evidence ? 
To apply these considerations to this very 
case. Here is the body of Mrs, House- 
man found. Has there been any other 
evidence to establish more conclusively 
the fact that it is the body of a person who 
had once lived—a person of mature age ? 
You never saw that person. You never 
had seen life or action in that body, yet 
you believe, you know, that that was once 
a living body. That is circumstantial 
evidence—evidence that you cannot avoid 
believing, and it is regarded as certain. 
Another instance—one with which we are 
familiar in our books. The question ari- 
ses, was the death the result of suicide, or 
was it murder? The difficulty was to 
ascertain whether there was any person 
present at the time the death was inflict- 
ed. There was found upon the left arm 
of the deceased, the mark of a bloody left 
hand. It could not have been her own. 
There was certainty about that. The fact 
was thus, by circumstances, established 
that somebody besides the deceased had 
made this mark. That was a certain con- 
clusion flowing from these circumstances. 





Therefore it is that judges say, “ Cir- 
cumstances cannot lie;’” and whatever 
counsel may say in the way of argument, 
they err widely if they tell you the con- 
trary. Circumstances cannot lie. Is there 
any lie in the sun’s being now, at high 
noon, in the heavens and throwing light 
upon us? Was there any lie about the 
fact that the apple did once grow upon a 
tree? Was there any lie in the conclu- 
sion that somebody besides the deceased 
had put a bloody left hand on the left arm 
of that body? No; these circumstances 
did not lie. The power of lying belongs 
to animate man—not to inanimate nature. 
But there is a danger—it is the danger I 
have commented on—the danger of erring 
in the conclusions we draw from circum- 
stances. We may reason falsely. Our 
prejudices or weakness may lead us to 
false conclusions. "When, therefore, we 
establish the fact, we must take care that 
the conclusion we draw is a truthful one, 
and then there is no danger. But the mo- 
ment a jury goes beyond the line where 
the conclusion necessarily follows, they 
are in danger of giving birth to a false- 
hood, and hence the necessity of great 
care and caution. 

There is another kind of circumstantial 
evidence known, and that is the kind 
which is principally to govern us in this 
case; and that is, presumptive circumstan- 
tial evidencenot that in which the con- 
clusion necessarily follows, but that in 
which the conclusion is obtained by a 
process of reasoning. And it is in regard 
to that kind of evidence that the danger 
of erring is greatest. To illustrate my 
position, let me refer you again to the case 
of the bloody mark of the left hand on the 
left arm. That was certain to this extent 
— it showed that somebody had been there, 
but the question was still undecided, was 
it suicide or murder? In order to arrive 
at a conclusion on that point, we have yet 
to know that somebody was present at the 
time the death was inflicted. Some one 
might have stepped in while the suicide 
was in his last moments, or might have 
been present even when the act was per-’ 
petrated, and made the mark in an attempt 
either to aid or prevent the deed. The 
conclusion, toll vo that any person was 
present at the time of the death, and par- 
ticipating in it, did not necessarily flow 
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from the mark being there, but was ar- 
rived at by a process of reasoning, and in 
that reasoning there might be error. 

To recur to the case before us :—One 
question is—Was the front door fastened 
at the time of the fire? You can judge 
only from the circumstances. The bar 
had not been up. If it had been it would 
have been charred or marked by the fire; 
yet it was not. The end only of the bolt 
of the lock was discolored by the action 
of the fire, and not the other parts, which 
would have been marked if it had been 
thrown forward by the key. So on the sli- 
ding bolt, the parts which would have been 
exposed to the action of the fire when the 
door was not bolted, were discolored, while 
the other parts, which would have been thus 
exposed if the door had been bolted, were 
not. Now, here you have the direct evi- 
dence that certain parts of the fastenings 
were discolored, and you have the certain 
conclusion, drawn from the circumstances, 
that the other parts had not been exposed 
to the fire, and from those circumstances 
you are called upon still further to con- 
clude or to presume that the door was not 
fastened: a point on which you cannot 
be certain, but on which you may draw 
safe and satisfactory conclusions. 

Another instance from this case: 

One of the witnesses felt the outside of 
the stove in the room where the fire was 
discovered and found it warm. He had 
the good sense to open the door and feel 
the ashes inside. He found them cold. 
This is direct evidence that the ashes were 
cold. From that the inference flows that 
there was then no fire in the stove. That 
is certain circumstantial evidence. There 
is, however, another step to be taken, and 
you are called upon to infer or presume 
that the fire in the house was not commu- 
nicated from the stove. This is presump- 
tive circumstantial evidence. Yet it is 
not certain and cannot be, because you 
cannot know that the fire had not been 
removed from the stove, and cold ashes 
put into it, for the purpose of producing 
the very conclusion which you are invited 
to arrive at. In these instances the con- 
clusions do not necessarily follow. But 
do they fairly follow? Then comes the 
process of reasoning by which we are to 
arrive at a conclusion, that is, presump- 
tive circumstantial evidence, Are you 
satisfied from the evidence in the one 





point, for instance, that that door was not 
locked? all the fastenings showed you 
that none of them were probably in use 
at the time the fire was raging, but that 
they were in a state of repose from their 
ordinary duty. Now, from that, what 
conclusions are you to draw? Is there 
any doubt that the door was not fastened 
by any of its ordinary fastenings? If you 
arrive at that conclusion, you do it by a 
process of reasoning ; and as leng as your 
process is a just and honest one, there is 
little danger of your erring. Take also 
the case I mentioned in the examination 
of some of you, when on trial yourselves 
as jurors, that of hearing your front door 
bell ring. You sit in your parlor and 
hear it ring. You are perfectly satisfied 
that some one is ringing at the door. A 
man is found with his hand on the knob 
of the door—would you doubt that he 
rang the bell? not at all. You judge 
from that circumstance, and that the bell 
cannot ring itself, that it was rung by the 
person standing at the door. You ask 
the man, “ What do you want?” he re- 
plies, “‘ nothing.” ‘ You rung my bell.” 
‘‘No!” Well, you find from some one 
inside, in whom you have perfect confi- 
dence, that no one in the house touched 
the bell. Besides, you are told by a wit- 
ness in the street, in whom also you have 
perfect confidence, that he saw the person 
on the steps ascend them and put his hand 
on the wire, and that no person but he 
had been there; would you, in that case, 
believe the man at the door? would you 
credit his denial? You have the positive 
evidence on his part that he did not ring, 
but all these circumstances tell you that 
he did. Inthis case you would doubtless 
take the circumstantial evidence and re- 
ject the positive. You arrive at the con- 
clusion by a process of reasoning, founded 
on circumstances : and if fairly conducted, 
that process, as I have remarked, will not 
be likely to deceive you. The man can 
and may deceive you. In a case of that 
kind, who is there that would not give 
credence to the circumstantial evidence 
rather than to the positive and direct. I 
mention this familiar instance to you, be- 
cause you can thus see that in most of the 
acts of your lives, you are governed by 
circumstantial evidence, and from the very 
nature of things it must be so. 
Gentlemen, it has been well said: “ It 
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is not likely that so many beams of light 
should issue from the chambers of heaven 
for no other purpose than to lead us to a 

recipice. Probable arguments and pru- 
dential motives are the great hinges of 
human action.” 

This kind of proof, to which I have 
been calling your attention, is that which, 
from necessity, we are obliged most to 
use in criminal cases, because, as you 
have heard, visible proof is not to be ex- 

ected from works of darkness. 

From these suggestions, gentlemen, you 
will perceive that there is a species of 
circumstantial evidence, from which con- 
clusions may be drawn as certain, as un- 
erring, and as infallible as from the most 
satisfactory direct evidence. And that 
there is a species which does not possess 
those characteristics, but depending for 
its conclusions upon a process of reason- 
ing, is much more liable to error. To 
guard against that error, certain rules. have 
been established by the wisdom and ex- 
perience of the past, and it only remains 
for me, in this part of the case, to point 
out to you the dangers of erring, and to 
explain to you those precautionary rules. 

One danger arises from the incomplete- 
ness of the evidence, as to the different 
circumstances that constitute the chain of 
proof. Another is that arising from pre- 
judice, against which | have already warn- 
ed you, and another arises from our prone- 
ness in cases of atrocious crime to exag- 
gerate. Let an atrocious crime happen 
where it may—in a community as quiet 
and simple as that of Staten Island, or 
one as busy, and acute as that which here 
surrounds us—and there is a natural 
proneness in the minds of every one who 
hears of it to exaggerate the details. 
Persons who may be called on to testify 
are affected inthe same way. Facts which 
otherwise might be harmless enough are 
thus distorted and exaggerated, and as- 
sume a serious aspect. It is our duty to 
bear this in mind, and to see that we are 
not misled by this exaggeration. 

To guard against these dangers, the 
rules, which have been adopted by our 
courts, are to be regarded closely by you 
in deciding this case. These rules have 
existed for many years. They are rules 
which the wisdom, and thought, and ex- 
perience of ages have sanctioned, and we 
must be careful how we unseitle any of 





them, because upon their continuance 
may depend the protection of all that is 
valuable to us as members of a. civilized 
community. One is, that a higher degree 
of certainty is necessary in criminal than 
in civil cases, because of the more serious 
and irreparable nature of the consequen- 
ces flowing from the decision of the for- 
mer. For instance, you are perhaps try- 
ing whether I executed a note of hand. 
Some one swears that he is familiar with 
my hand-writing, and that the note is 
mine. You think it is so from this evidence, 
and decide accordingly. It is not an ir- 
reparable injury, even if you decide wrong. 
In that case, a probability may enable you 
to decide, but in a criminal case there 
must be an unbiassed moral conviction of 
guilt, not a probability only. 

Another rule is this: The evidence 
must exclude, to a moral certainty, every 
other hypothesis but that of guilt. If you 
can reconcile the facts that are proven, 
with the belief or supposition that the 
prisoner is innocent—that somebody else 
committed the guilty deed—then that hy- 
pothesis which the law requires does not 
exist in your minds. To illustrate this 
matter—for I find that these illustrations 
are in my own mind more effective than 
abstract propositions—take the instance 
stated by counsel, of the servant girl in- 
dicted for the murder of her mistress. It 
was proved that she was alone in the 
house with the murdered woman—there 
were no signs about the house that it had 
been broken into—and from the fact that 
she had had all the opportunities of com- 
mitting the deed, it was concluded that 
she was the guilty person. One would 
have, indeed, supposed that every hypo- 
thesis but that of guilt was excluded. 
And yet in that very case there was an- 
other hypothesis that was nearer the truth 
even than that which the jury had formed. 
A man had entered the house by an open 
window, to which he obtained access by 
means of a plank thrown across from the 
opposite side of an ally, and after he had 
perpetrated the murder, he removed every 
trace of his entrance. The conviction in 
that case was therefore held to be wrong, 
because there was another hypothesis 
which the evidence did not exclude. 

There is another thing to be taken into 
account—that circumstances are some- 


times fabricated by innocent persons falsely 
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accused. ‘Take the case of the uncle: he 
was heard chastising his niece severely— 
she cried out “ You will kill me”-——she 
was afterwards missing — nobody knew 
where she was—the uncle was strongly 
interested in her death, because he would 
have inherited her estate; he, alarmed at 
the circumstantial evidence against him, 
endeavored to save himself by dressing 
up another child and presenting it as his 
niece. That very fact was, as might have 
been expected, taken as strong evidence 
of his guilt, The man was convicted, and 
afterwards the child returned home, havy- 
ing run away from his severity. There 
can be little doubt that that fabrication of 
evidence by him operated most strongly 
in the minds of the jury in convicting him. 
Fabrication is also sometimes resorted to 
by the really guilty, to ward off suspicion 
from themselves. 

Take the instance of the man found on 
the road with the stolen horse. He was 
found alone with the horse, and could not 
give any satisfactory account of the man- 
ner in which it came into his possession, 
and on that evidence he was convicted. 
But it turned out that the real thief, find- 
ing himself hotly pursued and in danger 
of being overtaken, encountered this man 
on the highway and asked him to hold his 
horse while he stepped into the neighbor- 
ing field, and thus he escaped. The pos- 
sibility of circumstances being thus fabri- 
cated, both by the innocent and the guil- 
ty, is therefore to be taken into consid- 
eration. 

Another rule is, that the supposition of 
guilt must flow naturally from all the facts, 
and be consistent with all of them. It 
must be no constrained result, and if any 
one of the facts is utterly inconsistent with 
the idea of guilt, it breaks the chain, and 
bars the conclusion which might other- 
wise naturally flow from the other circum- 
stances. As in the case of the servant 

irl, accused of poisoning the family in 
food of which she partook as freely as 
any. The danger which she thus unne- 
cessarily incurred was sp inconsistent with 
the supposition of her guilt, as of itself to 
be regarded as destructive of the conclu- 
sion which naturally flowed from the oth- 
er circumstances in the case. 

Another rule is, that, in cases of doubt, 
it is safest to acquit. In the first place, 
ull persons are to be presumed innocent 





until proved guilty ; and, in the next place, 
it is better to let the guilty escape than to 
punish the innocent. But the doubt is 
not to be a capricious doubt—not the 
mere quibble of an erring or a feeble 
mind. It must be the rational doubt of a 
reasoning mind—it must be the result of 
calm and deliberate reason, and not of 
feeling, or passion, or prejudice; and 
when such does exist, as has been justly 
remarked by the counsel for the prisoner, 
it is her property, and you cannot deprive 
her of it. 

Guided by these rules, and with these 
safeguards, it is safe, it is usual, and it is 
necessary in the administration of justice, 
to rely upon circumstantial evidence, and 
not only upon that which is certain, but 
that which is presumptive. 

It is safe when no person has an inter- 
est, either to convict or acquit, sufficiently 
strong to induce the fabrication of evi- 
dence, and when we can bring to the task 
of drawing the conclusion a calm, an en- 
lightened, and unbiassed judgment. 

It is usual, not only in courts of justice, 
but in the everyday concerns of life ; and 
though in both respects we may some- 
times be deceived, yet not more frequent- 
ly chan by false direct testimony. And 
particularly is it usual in criminal trials, 
where the inducement to conceal the evi- 
dence of guilt is so strong and overpow- 
ering. The unfrequency of error is man- 
ifested by the remarkable fact, that of 934 
prisoners in the state prison at Sing Sing, 
only 168 pretended to assert their inno- 
cence. Yet of that whole number, a large 
majority must have been convicted on cir- 
stantial evidence alone. 

It is necessary, because without it the 
innocent, the unwary, the confiding, would 
be deprived of the great instrument of 
their protection, and the artful, the de- 
signing, and the depraved, would be fur- 
nished with an impunity for their depre- 
dations upon society, which would soon 
defeat the administration of justice, and 
overthrow the supremacy of the law. It 
is indispensable to the very existence of 
society, that the magistrate should found 
many of his determinations upon circum- 
stantial evidence. A vast majority of the 
ordinary transactions of life have this 
foundation and none other. And it would 
be indeed a misfortune, if the popular er- 
ror, which has so frequently and so strong- 
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ly manifested itself during this trial, and 
which I have endeavored to combat, were 
to prevail in our courts of justice, merely 
because absolute certainty could not be 
attained. 

“With the wisest laws, and with the 
most perfect administration of them, the 
innocent may sometimes be doomed to 
suffer the fate of the guilty, for it were 
vain to hope that from any human insti- 
tution all error can be excluded.” 

But this danger is as great, at least, 
when the conclusion is founded upon di- 
rect, as when upon circumstantial evi- 
dence. Will you, therefore, reject either 
species of evidence? If so, which will 
you reject, and where will you stop? 
And what is to save you from the moral 
wreck to which you are invited, your 
knowledge of the physical world, or your 
belief in the divine religion you possess ¢ 

L have dwelt long upon this topic, gen- 
tlemen, but not too long, if I have driven 
from your minds the impression which 
seemed to have settled there, that it would 
be never safe to convict on circumstantial 
evidence; if I have dispelled an error, 
strong in popular prejudice, and founded 
on imperfect knowledge, but most dan- 
gerous in its effects, and alarming in its 
consequences. 








Practical Points. 


LIABILITY OF HUSBAND FOR WIFE’S 
DEBTS. 

A MARRIED woman has by law no pow- 
er to make contracts, either on her own 
account, or on account of her husband; 
the law, in those cases where the husband 
is bound by his wife’s alleged contract, 
treats the wife as the agent or servant of 
the husband, and thus binds him conse- 
quentially. 

A recent exposition of the law on this 
point is to be found in Lord Abinger's 
charge to the jury in Freestone v. Butcher, 
9 Car. & P., where his lordship says: 
“ The general rule is, that a wife cannot 
bind her husband by her contract, except 
as his agent. There are, however, cases 
in which a jury may infer such agency. 
In the cases of orders given by the wife 
in those departments which she has under 
her control, the jury may infer that the 
wife was the agent of her husband till the 





contrary appear. So that for such arti- 
cles as are necessary for the wife, such as 
clothes, if the order is given by the wife, 
and she is living with her husband, and 
nothing appears to the contrary, the jury 
do right in inferring the agency; but if 
the order is excessive in point of extent, or 
if, when the husband has a small income, 
the wife gives extravagant orders, these 
are circumstances from which a jury would 
infer that there was no agency. The 
tradesman who supplies the ‘goods takes 
the risk: and if the bill is one of an ex- 
travagant nature, such as the husband 
would never have authorized, that would 
be alone sufficient to repel the inference 
of agency.” In the case now before us, 
the action was brought to recover a sum 
of £5287, for articles of millinery supplied 
to the defendant’s wife during part of the 
year 1843. The wife had a separate for- 
tune, but was living with her husband, 
whose income was said to be £1100 a 
year, and to have been so ascertained by 
the plaintiff. 

No evidence was given of any express 
authority to the wife to order the articles 
in question; and under these circumstan- 
ces payment was resisted. The Lord 
Chief Baron Pollock read to the jury the 
above quoted ruling of Lord Abinger as a 
correct statement of the law, and the jury 
found a verdict for the defendant. The 
plaintiff moved for a new trial on the 
ground of misdirection: but the court 
held that the jury had been rightly direct- 
ed. Parke, B., observed— There may be 
a trifling inaccuracy in the report of Free- 
stone v. Butcher, in stating that the ex- 
travagance of the bill would alone repel 
the inference of agency; that alone, per- 
haps, would not be sufficient: but it may 
be repelled by that and other circumstan- 
ces together. The law, as there laid down, 
is substantially correct. The whole turns 
upon the question of the husband’s au- 
thority; and it is for the jury to say, 
whether the wife had any such authority, 
and whether the plaintiff, who supplied 
her with these articles, must not have 
known that she was exceeding her hus- 
band’s authority to pledge his credit. If 
he had any doubts upon the subject, he 
might have made enquiries of the hus- 
band. It was not proved that the hus- 
band knew the articles had been ordered, 
or saw his wife wearing them. Judg- 
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Bill of exchange—Identity of defendant. 





ment was accordingly rendered for the 
defendant. Lane v. Ironmonger, 13 M. & 


W. 368. 


BILL OF EXCHANGE—IDENTITY OF DE- 
FENDANT. 

Ir is laid down by Mr. Phillips, in his 
Treatise on the Law of Evidence, that in 
an action on a bond, or on a promissory 
note, or bill of exchange, and in other ca- 
ses, some evidence of identity will be ne- 
cessary to connect the party with the in- 
strument; and that, with a view to estab- 
lish the identity of the party, and to show 
that the person who executed the instru- 
ment is the party to the suit or the party 
charged, pruof of the party’s hand-writing 
may be important and most satisfactory 
evidence. Proof of his signiture would 
be decisive; but that proof is not abso- 
lutely necessary, and much slighter evi- 
dence will be sufficient. The case now 
before us shows that proof of the signa- 
ture of a bill of exchange, by a person 
bearing the same name as the defendant, 
is prima facie, sufficient evidence to charge 
him with the liability, unless from the fre- 
quency of the name, or from other special 
circumstances, such evidence is manifestly 
deprived of its ordinary weight. Roden 
v. Ryde, 4, Q. B. 626. 


PLEDGER AND PLEDGEE. 


In Mr. Justice Story’s work on bail- 
ments, 377, it is laid down, that “subject 
to the rights of the pledgee the owner has 
a right to sell or assign his property in the 
pawn; and, in such a case, the vendee 
will be substituted for the pledger, and 
the pledgee will be bound to redeem, and 
to account to him for the pledge and its 
proceeds. If he refuses, an action at law 
will lie for damages as well as a bill in 
Gquity to compel a redemption and ac- 
count.” Inthe case of Franklin v. Neate, 
13 Mees. & W. 481, one Gilbert pawned 
a chronometer to Neate, under a written 
agreement that it was a collateral security 
for £15 and interest; and that in case 
Gilbert did not redeem within twelve 
months, Neate shou'd be at liberty to sell 
it, and repay himself principal and inter- 
est. Franklin bought the chronometer of 





Gilbert, while it was in Neate’s hands, af- 
ter the expiration of the year. He then 
tendered to Neate the amount due; and 
on Neate’s refusal to deliver the chrono- 
meter, brought the present action in tro- 
ver. The defendant contended that no 
property passed to the plaintiff by the 
sale; that it was merely an assignment of 
aright of action with an equity of redemp- 
tion; and at the trial the learned judge 
directed the jury to find a verdict for the 
defendant, giving leave to the plaintiff to 
move to enter a verdict for him for the 
sum of £19 10s. The case was accord- 
ingly argued before the full court, and 
judgment was delivered by Rolfe, B. 

“ There is very little to be found in the 
books on the subject of the right of a 
pawnor over the chattle pawned : but this 
is very clear, that, notwithstanding the 
pawn, the pawnor still retains a*qualified 
property; and in the absence of direct 
authority on the point, this seems to us 
decisive in favor of his right to sell, and 
by the sale to transfer to the purchaser 
his qualified property in the goods pawn- 
ed, together with all the rights incident 
thereto. The case was argued for the 
defendant, as if what the pawnor transfer- 
red, or sought to transfer, was a mere 
right of action. But this is not so: we 
transfer the property in the chattle, qual- 
ified, indeed, by the right existing in the 
pawnee, but still a right of property ; and 
the right of action afterwards exists in the 
purchaser, not in consequence of its hav- 
ing been transferred to him by the origi- 
nal pawnor, but by reason of the pawnee 
having wrongfully converted to his own use 
that which by the sale became the property 
of the purchaser. * * * That in ordi- 
nary cases of bailment, not by way of 
pawn, the bailor may sell, is a proposition 
admitting of no doubt. Indeed, it is as- 
sumed to be law by Lord Holt, in Rich 
v. Aldred, 6 Mod. 216. With so little, 
then, of direct authority, we must act on 
the general principle that a pawnor, like 
every other bailor, retains his property in 
the goods pawned, subject only to the 
qualified property transferred to the paw- 
nee ; that, as an incident to such property, 
he has the right of sale: and that afier the 
sale the purchaser has the same interest 
in the chattel which the pawnor had. 
The rule must, therefore, be made abso- 
lute.” 
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In Chancery.—Johnson v. Quackenbush. 





3n Chancery. 


Before the Honorable RUEBEN H. WALWORTH, 
Chancellor of the State of New-York. 


Jacos Jounson, e¢ al. v. GARRET QuaAckK- 
ENBUSH, January 26, 1846. 


OPENING ORDER TO CLOSE PROOFS——SER- 
VICE UPON AGENT—ENLARGING THE TIME 
TO PRODUCE WITNESSES. 


The service of an order upon an agent, merely en- 
larging the time to produce witnesses, does not 
come within the provisions of the fifteenth rule, 
by giving the party double the time necessary for 
a personal service. 


Tuts was an application by the complain- 
ants to open an order to close proofs, and 
also for an order extending the time to 
produce witnesses for forty days. The 
complainants entered an order to produce 
proofs, and served it on the agent of the 
defendants’ solicitor, on the 16th of April, 
1815. The defendant, Lawrence, on the 
last day allowed by the rule for that pur- 
pose, applied for and obtained an order 
extending the time to take proofs for six- 
ty days. This order was entered on the 
5th of July, 1845, and was immediately 
served upon the register as the agent of 
complainants’ solicitor. About forty days 
aficr the expiration of the sixty days al- 
lowed by this order, the defendant, Law- 
rence, entered an order to close the proofs 
in ihe cause. The complainants’ counsel 
insisted that, by the practice of the court, 
they had 120 days after the 5th of July, 
185, to produce witnesses, because the 
order of that date extending the time was 
ser». d on their agent, and not upon their 
so! citors personally. 


iV. Hill; Jun., for the complainants. 


. Rhoades, for defendant Lawrence. 


‘Vim Cuancettor.—The entry of the 


orc: to close the proofs, after the expi- 
ration of the sixty days to which the time 
to + \e proofs was extended by the order 
of the 5th of July, was regular. 


\\though the 15th rule declares, that 
where the service of a notice or paper is 
upon an agent, or through the post-office, 





it must be double the time necessary for 
a personal service on the solicitor, the 
service of an order merely enlarging the 
time to produce proofs does not come 
within its provisions. 

Where the object of a paper or notice 
is to restrict the rights of the opposite 
party, if he does not act upon it within 
the time required by the practice of the 
court, after such service (the 15th rule 
giving him double the ordinary time of 
the service) is made upon his agent or 
through the post-office. The legal pre- 
sumption, in such cases, being that the 
delay in obtaining actual notice of the 
service of the paper or notice, will render 
more time necessary to do the act requir- 
ed, than in case of a personal service on 
the solicitor. But no such presumption 
can arise where the notice or paper serv- 
ed enlarges instead of restricts the time 
which the party has to do the act required. 

The original order to produce proofs in 
this case required the defendants so to do 
within forty days after service of notice 
thereof, and as the service of the order 
restricted the right which was before un- 
limited, and that service being upon the 
agent, the defendants had double the 
time, or twice forty days, to produce tes- 
timony before an order could be entered 
to close the proofs. The right to enter 
an order to close the proofs being recip- 
rocal, under the provisions of the 68th 
rule, neither party could enter such an 
order upon that service, until after the ex- 
piration of eighty days. 

As the order of the 5th of July did not 
require either party to produce witnesses 
within a specified time after service of 
that order, but merely extended the time 
which had been previously restricted to 
the 5th of July, to sixty days from that 
time, whether the order was served per- 
sonally, or upon the agent of the com- 
plainant’s solicitor, the time of such ex- 
tension is to be restricted to the sixty days 
allowed by the order of the court. 

Order directing the order to close the 
proofs to be so far opened as to permit 
either party, within sixty days, to exam- 
ine witnesses to prove the time of the 
death of Alida Quackenbush, with costs 
to the defendants for opposing this motion 
to be taxed. 
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In the matter of anonymous, an alien. 





. S. District Court. 


— 


SOUTHERN DISTRICT OF NEW-YORK. 


Before the Honorable SAMUEL R. BETTS, Dis- 
trict Judge. 


IN THE MATTER OF ANONYMOUS, AN ALIEN. 


ALIEN—NATURALIZATION—RESIDENCE. 


To entitle an alien to be naturalized, it is not enough 
that he should have been within the jurisdiction 
of the United States for more than five years; the 
act of Congress contemplates a territorial resi- 
dence. 

Where, therefore, an alien deserted from a ship of 
war and enlisted on board an American frigate 
in 1814, war then existing between the two na- 
tions, and continued in the United States navy 
throughout the war and for several years subse- 
quently, and had since that time followed the 
seas constantly, sometimes in the merchant, and 
at other times in the United States service, but 
had had no residence within any part of the Uni- 
ted States, other than by such employment on 
board American vessels. Held that he had not 
been a resident, within the meaning of the act of 
Congress, and was not entitled to be natural- 
ized. 


Tuis was an application to be naturalized, 
by an alien, the circumstances of which 
are fully detailed in the opinion of the 
court. 


Betts, D. J—Application is made by 
an alien to be naturalized upon these 
facts : 

The applicant deserted from a British 
ship of war, and enlisted on board an 
American frigate in 1814, war then exist- 
ing between the two nations. He contin- 
ued in the United States navy through the 
war and several years subsequently, and 
since that time has followed the seas con- 
stantly, sometimes in the merchant, and 
at other times in the United States ser- 
vice. He has had no residence within 
any part of the United States, other than 
by such employment on board American 
vessels. In 1832 he filed his declaration 
of intention to become naturalized. 

The point for decision, applying these 
facts to the law, is whether such residence 
has been shown as is required by the act 
of Congress. 

When the applicant came within the 
jurisdiction of the United States in 1814, 
the laws in force made it necessary he 
should prove to the court a residence 
within the United States five years at 


least, and within the state where his ap- 
plication is made one year at least, in or- 
der to obtain his naturalization. Act 
April 11th, 1802, sect. 1. art. 3. 

It is plain these provisions demand 
more than that the application should be 
within the jurisdiction of the United 
States, and look to a territorial residence, 
The policy of the naturalization laws is 
to amalgamate immigrants with the resj- 
dent population. This is ascertained, not 
only from our legislative and political his- 
tory, but is distinctly indicated upon the 
face of every enactment on the subject, 

The act of March 26th, 1790 (2 L. U. 
S.), the first one on the subject passed 
under the Federal Constitution, required 
a residence of at least two years within 
the limits, and under the jurisdiction of 
the United States; and that the jurisdic- 
tion referred to is territorial, and inter 
Jines is made manifest by the addition 
that the alien is to make his application to 
a court in some one state wherein he has 
resided for the term of one year at least. 

At that day there were many military 
posts and stations still occupied by the 
British forces, which could not, until sur- 
render or conquest, be regarded as under 
our actual jurisdiction, and it might be 
questioned, whether the Indian Country 
in possession of the natives, but within the 
boundaries of the United States, might 
not be claimed as a place of residence, 
where a right to naturalization might be 
acquired, although not under the domin- 
ion of the laws of the United States. 

To mark, then, definitely, the policy 
upon which the privilege rests, that the 
foreigner should be intermingled and in- 
corporated with citizens resident upon the 
soil of the United States, Congress exact- 
ed that in addition to his coming within 
the limits of the country, the alien should 
place himself also under its laws and au- 
thority. 

The act of January 29th, 1792 (2 L. U. 
S. 446), does not include the condition of 
jurisdiction required in the subsequent act 
of 1802, and that condition is only after- 
wards enjoined in relation to certain class- 
es of residents. Acts March 22nd, 1816, 
and May 26th, 1828. 

This applicant most clearly could not, 
under the laws then in force, have obtain- 
ed a certificate of naturalization, if he had 
taken the earliest measures for it, after 
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abandoning his country, without having 
first acquired a residence within some 
state or territory of the United States. An 
employment in the naval marine would not 
be a residence within any state, nor would 
sailing in merchant vessels gain an inhab- 
itancy within this state, according to the 
local law of that period, or as it now pre- 
vails. R. L. State of New-York, April 
8th, 1813; 1 R. S. New-York, 621, sect. 
29. 

The laws of the United States were es- 
sentially modified with respect to the par- 
ticular of residence by the act of March 
3rd, 1813, the 12th section enacting, 
“That no person who shall arrive in the 
United States, from and after the time 
when this act shall take effect, shall be 
admitted to become a citizen of the Uni- 
ted States, who shall not, for the continued 
term of five years next preceding his ad- 
mission as aforesaid, have resided within 
the United States without being at any 
time during the said five years out of the 
territory of the United States.” 4 L. U.S. 
514. 

The act commenced operation with the 
termination of the last war, (February, 
1815,) but the facts agreed in this case, 
show that the applicant did not come 
within the territory of the United States 
until after that period. 

His being on board a public vessel 
would not constitute a residence, which 
would afterwards go on, because, as has 
been already indicated, under the act of 
1802, the residence must have its com- 
mencement within the territory of the 
country. 

Probably after a domicile is acquired 
within the country, it might, under the 
act of 1802, be regarded as continuing so 
as to satisfy at least four of the five years 
required, although the applicant should 
be during that period engaged in the 
merchant or naval service, but the begin- 
ning must necessarily be his coming with- 
in the country, with intent to render this 
his only abode and home. 

There was, accordingly, no arrival of 
the applicant within the United States, 
according to the intent of the act of 1813, 
until after that had gone into operation, 
and then in its terms it inhibits the grant 
of naturalization, when the applicant has 
been during any part of the five years out 
of the territory of the United States. This 





applicant had been, almost without inter- 
mission, out of the territory of the United 
States, following the seas as his sole oc- 
cupation, and having no fixed home with- 
in this country. The act of March 3rd, 
1813, whilst it declares a great principle 
in excluding foreigners from cur national 
and merchant marine, and in bestowing 
the employment upon our own citizens, 
must still be regarded as growing out of 
the relations notoriously existing at the 
time between the United States and Great 
Britain on that subject. The aggressions 
and outrages committed on board Amer- 
ican vessels in searching for and impress- 
ing seamen, led to the declaration of war 
in 1812, and the remonstrances and re- 
criminations which had been the chief 
theme in the diplomacy of the two gov- 
ernments for years antecedent to the war, 
were unquestionably intended to be after- 
wards avoided by the enforcement of the 
policy indicated by this statute. 

This enactment might probably be prof- 
fered by the United States, as a basis of 
negotiation with the English government, 
but although no concession of the contro- 
verted subjects was made by treaty on the 
part of Great Britain, yet this particular 
section has been allowed to stand as a 
solemn assurance that the privileges of 
naturalization, under our laws, would 
hereafter be restricted according to its 
provisions. 

It is now, therefore, a part of the natu- 
ralization laws, applicable to all others as 
well as seafaring men, who have emigra- 
ted to the United States since 1815, and 
must supply the rule of decision in the 
case now submitted to the court. 

The application must be, therefore, de- 
nied. 


The following anecdote used to be re- 
lated by a learned judge with a deal of 
gravity, to the great amusement of the 
bar: C58 Vt Bae 

A man having stolen a fish, ane saw 
him carrying it away half under his ,coat, 
and said, “ Friend! when hext yow steal, 
take a shorter fish or wear a longer 
coat.” 
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Supreme Court, N. Y.—Flagg v. Ely. 





Supreme Court, N. VD. 


FIRST CIRCUIT. 


Before the Honorable J. W. EDMONDS, Circuit 


Judge. 
Jane Face v. Evcene Ety. Jan. 21, 1846. 


DISCHARGE AND CERTIFICATE OF BANKRUPT 
NO BAR TO A DEBT CONTRACTED BY MEANS 
OF A BREACH OF TRUST. 


The discharge and certificate of a bankrupt is no 
bar to a debt contracted by means of a breach of 
trust. 

Where F. placed a sum of money in the hands of 
E. to be loaned out on bond and mortgage, and 
took a receipt from him to that effect; and E., 
instead of so doing, used such money in his busi- 
ness and became a bankrupt; and to an action 
brought to recover such money, he pleaded his 
discharge. Held that E., by the misapplication 
of the money, had been guilty of a breach of 
trust, and that a debt so contracted is expressly 
exempt from the operation of the bankrupt law. 


Assumpsir for money had and received. 
The plaintiff having lost her husband in 
the West Indies, returned to the United 
States in 1837 with $3000 in cash, and a 
claim of $2500 against the firm of David 
Rogers & Son, both of which she put into 
the defendant’s hands, for the purpose of 
having the same invested on bond and 
mortgage for her in the city of New-York, 
and she took from the defendant a receipt 
specifying the object of the deposit as 
above mentioned. It appeared upon the 
trial that the defendant had collected 
about $1000 on the claim against R. & 
Son, but he had not invested any of it on 
bond and mortgage. He had used it all 
in his own business, and for his own ben- 
efit, for about five years, during which, 
however, he had occasionally advanced 
small sums to the plaintiff, until in 1842 
he failed in business and went into bank- 
ruptcy. In this suit for the recovery of 
the balance of the deposit, the defendant 
pleaded his bankrupt’s discharge, to which 
ylaintif, replied that the debt was con- 
tvacted in a, fiduciary capacity, and there- 
foresnot payre’] by, the discharge, and that 
the Gisghargg yas void by reason of fraud 
in obtaining it, on which issue was joined. 


D. D. Field and J. Bigelow for plain- 
tiff. 





J. W. Gerard and C. Judson for de- 
fendant. 


Tue Crrcurr Jupce charged the jury 
that there being no dispute about the re- 
ceipt of the money by the defendant, or 
about the terms and conditions on which 
it had been received, the only question 
was whether the debt was of such a char- 
acter as to be within the bankrupt law. 
If it was not, it would be unnecessary to 
consider the other point of fraud in ob- 
taining the discharge, and the plaintiff 
would be entitled to a verdict, notwith- 
standing the discharge. 

It was very evident that this was a trust 
debt—the defendant had received the fund 
in dispute, solely for the purpose of in- 
vesting it on bond and mortgage for the 
benefit of the plaintiff, he had spoken of 
himself in regard to it as an “ executor,” © 
and he had declared that “he had made 
no use of it, but held it as a sacred trust 
for Mrs. Flagg.” There was nothing in 
the case to warrant the idea that he was 
to be at liberty to use it for his private 
purposes, or to mingle it with his own 
monies. He had received it for a par- 
ticular purpose, and had no right to make 
any other use of it. If he had made such 
use of it, the cestui que trust, might follow 
it wherever she could find it, and reclaim 
it. If he had invested it in stocks which 
had arisen in value, the profit would have 
been hers and not his, and if, in good 
faith, he had invested it on bond and mort- 
gage which had fallen in value, the loss 
would have been hers not his. 

This would have been so in these sev- 
eral cases, for the simple reason that she 
had never consented to part with her pro- 
perty in, or control over, the fund, except 
for a special purpose, and it would be im- 
possible for the defendant, without her 
consent, to enlarge that purpose. And if 
he had made any disposition of the money 
other than that which she had particularly 
designated, she would have a right to fol- 
low it through its various changes and re- 
claim it. 

Good faith is at the foundation of the 
dealings between the parties ; that good 
faith forbid the appropriation of the mo- 
ney to any other than the specified pur- 
pose, and the law requires that that good 
faith should be fully maintained. And it 
is under such circumstances that the ques- 
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Commun Pleas, Ontario, N. Y.—Dwelly v. Van Houghton. 





tion recurs, Is this such a debt as is ex- 
empt from the operations of the bankrupt 
law ? 

It is manifest to me that the statute in- 
tended to have especial regard for this 
good faith to which I have alluded. The 
first section excepts from the operation of 
the law all debts “ created in consequence 
of a defalcation as a public officer,” thus 
maintaining good faith to the government, 
or as “executor guardian,” &c., thus 
maintaining good faith to the estates en- 
trusted to the petitioner, or ‘‘ while act- 
ing in any other fiduciary capacity,” thus 
maintaining good faith generally to the 
trust reposed. And the fourth section 
carries out this idea still farther, by deny- 
ing the benefit of the statute to “any per- 
son who after the passing of this act shall 
apply trust funds to his own use.” 

The United States Supreme Court seem 
so to understand the statute. In Chap- 
man Vv. Forsyth, 2 How. 270, they say it 
was proper that Congress should not re- 
lieve from debts which had been incurred 
by a violation of good faith, and they de- 
clare that the cases enumerated are not ca- 
ses of implied but special trusts, and “ the 
other fiduciary capacity” mentioned, must 
mean the same class of trusts. The act 
speaks of technical trusts and not of those 
which the law implies from the contract. 

‘To test this case, then, by the rule which 
the United States Supreme Court have 
thus laid down: 

Has the debt for which this suit is 
brought been incurred by a violation of 
‘good faith? Clearly so, for the money 
was put into defendant’s hands for the sole 
and express purpose of investing on bond 
and mortgage, yet he made a different use 
of it in violation of good faith. 

Was it an implied or a special trust ? 
Clearly a special trust, if any one could 
he so. He received the money for a spe- 
cific purpose, plainly definec. If he had 
received it as an administrator to pay 
debts; as an executor to pay legacies ; as 
a guardian to maintain and educate an in- 
fant; or as trustee to support a marriage 
settlement, it could not have been more 
special. A special trust is where the con- 
veyance to the trustee is to answer some 
immediate and particular purpose (Lewin 
on Trusts, 4); where a trustee is interpo- 
sed for the execution of some purpose 
particularly pointed out, and the trustee 


* 





is bound to exert himself in the execution 
of the settler’s intention. did. 

It is an obligation upon a person arising 
out of a confidence reposed in him to ap- 
ply property faithfully, and according to 
such confidence. Willis on Trusts. 

The trustees are bound not to deal 
with trust property for their own benefit. 
Hampson on Trusts, 27. The objects to 
preserve the property of the cestui que 
trust from the peculations and other dis- 
asters to which, if it were left solely to 
the direction of the trustee, it would be 
subject. Tomlins. 

Such is the definition of a trust which 
the Supreme Court of the United States 
say is included within the exceptions of 
the bankrupt law. 

And it seems to me that the trust in this 
case was one of those thus defined. The 
money was put into defendant’s hands to 
answer an immediate and particular pur- 
pose, in regard to which the trustee was 
to exert himself in execution of the set- 
tler’s intention, and it was an obligatior 
arising out of a confidence that the trus- 
tee would apply the property faithfully 
according to such confidence. 

I am, therefore, under the view of the 
statute thus taken by the United States 
Supreme Court, of opinion that the dis- 
charge does not bar the debt in this case. 

Under this charge the jury found for 
the plaintiff $3,658 43. 





Conrt of Common Pleas. 


_-—— 





ONTARIO, N. Y. 





Before the Honorable E. FITCH SMITH, First 


Judge. 


Dwe ty, plaintiff in error, v. Van Hoveu- 
Tun, defendant in error. 


MORTGAGE OF PERSONAL PROPERTY EXECU- 
TED TO DEFRAUD CREDITORS—ESTOPPEL 
—EYIDENCE OF WIFE DURING COVERTURE 
AGAINST HUSBAND WHEN ADMISSIBLE. 


A mortgage given on personal property executed 
with oho fate to defraud rat! ae is vitiated by 
the fraud, though executed for a valuable con- 
sideration, or to secure an honest debt. 

Where there is evidence on both sides of a contra- 
dictory character on a question of fact, in a jus- 
tice’s court, the court of common pore has no 

wer to reverse the justice’s judgment, even 
if dissatisfied with the conclusions either of a jury 
or justice. 
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A transfer of property with the intent to defraud 
creditors is not absolutely void; it is good as be- 
tween the parties and their representatives: the 
legal title passes as to all the world except as to 
the persons intended to be defrauded. Where 
W. transferred his property to D. with intent to 
defraud creditors, and D. had reduced the pro- 
perty to possession. Held that neither W. nora 
purchaser from him with notice could maintain 
an action against D. to recover the value of the 
property thus transferred. 

The statute of frauds has no application to a transfer 
of property with the intent to defraud creditors 
as between particeps criminis, or to persons in 
privity with them, such as purchasers with no- 
tice, it only was intended to protect innocent 
parties who have purchased without notice or 
judgment creditors. 

The question as to how far the acts and declara- 
tions of the wife during coverture are admissible 
iu evidence, in an action against the husband con- 
sidered and illustrated. Her declarations made 
during coverture, when made subsequent to her 
acceptance of a mortgage executed to her, will 
not estop the husband from setting up the mort- 
gage, neither is he estopped by admission sub- 
sequent to the execution of the mortgage that it 
might not be enforced even where third persons 
have acted on the faith of such admission. 


Tuts was an action of trespass for a horse, 
brought by Van Houghton against Dwelly 
in the court below. The plaintiff derived 
title to the horse through one Alexander 
Waiger. The defendant pleaded the ge- 
neral issue, and gave notice of the justifi- 
cation of the taking under, and by virtue 
of a chattel mortgage executed by Waiger 
to the wife of the defendant, dated 21st 
of November, 1842, for $85. On the trial 
before the justice, the plaintiff proved the 
taking of the horse by one Wilson, by the 
order and direction of the defendant, and 
its value. The defendant, under his no- 
tice of justification, gave in evidence the 
chattel mortgage duly proven, and proved 
that the horse was taken under it; that 
the plaintiff purchased with full knowl- 
edge of the existence of the mortgage, 
aud subject to it. To overcome this jus- 
tification, the plaintiff offered to prove by 
declarations of the defendant’s wife, and 
of Waiger, made at the time the mortgage 
was executed, that it was executed for 
the purpose of defrauding the creditors 
of Waiger. The defendant objected to 
evidence of these declarations, on the 
ground that they were not admissible as 
against him. The justice overruled the 
objection. A witness then stated, that 
she drew the mortgage; that Waiger at 
that time said he was putting his property 
into his mother’s (now Mrs. Dwelly’s) 





hands, to keep it away from Scott; that 
Mrs. Dwelly at that time said she was 
taking it into her hands to keep it away 
from the constable. The plaintiff also 
proved that he purchased the horse at his 
own risk as to claims on it. That Mrs. 
Dwelly, since her marriage with the de- 
fendant, had been called on relative to 
this mortgage in July, 1841; was told of 
an intended purchase of the horse; was 
asked what she was going to do with her 
old mortgage ; she said she did not know 
as she should do much with it. This 
declaration of the wife was also admitted 
under objection by defendant to its admis- 
sibility. The defendant then introduced 
much evidence which tended to show that 
the mortgage was executed to secure a 
bona fide debt due from Waiger to Mrs, 
Dwelly, anterior to her marriage with the 
defendant. The justice rendered judg- 
ment against the defendant for $25 dam- 
ages and $5 61 costs. The defendant 
sued out a writ of certiorari under the 
statute. 


Judge Torrey and Jared Wilson for 
plaintiff. 


E. G. Lapham for defendant. 


E. Fircn Smita, First Judge. — 

If the mortgage under which the de- 
fendant justified was executed with the 
intent to defraud creditors of Waiger, and 
was taken with full knowledge of that in- 
tent, or with that view, if that fact is avail- 
able to the plaintiff for the purpose of 
displacing the justification, then it is of no 
moment whether it was given for a valua- 
ble consideration or not, for a security 
given with the intent to defraud creditors 
would be vitiated by the fraud, although 
executed for a valuable consideration, or 
although it might have been given to se- 
cure an honest debt. 

If the fact that the mortgage was exe- 
cuted to defraud creditors is available to 
the plaintiff in this action, if the bona fides 
of the transactions between Waiger and 
Mrs. Dwelly is properly the subject matter 
of enquiry in this suit, as the fraud was 
proved by one witness, provided the evi- 
dence was competent, as there was evi- 
dence on both sides of that question, this 
court could not reverse this judgment for 
an error in this question of fact, which 
has been passed upon by the justice, al- 
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though we should arrive at a different 
conclusion from the evidence, although 
we were not satisfied with the conclusion 
at which the justice atrived, for we have 
no power under the statute to reverse the 
judgment of a justice or the verdict of a 
jury, for an erroneous conclusion upon a 
question of fact, under such circumstan- 
ces. Three points were made on the ar- 
gument of this case, which we shall con- 
sider separately. 

ist. The first point which arises on the 
part of the plaintiff in error, is the ques- 
tion whether the defendant in error was 
properly permitted to displace the justifi- 
cation, by showing that the mortgage was 
executed and received with the intent to 
defraud the creditors of Waiger. 

Both plaintiff and defendant deduce 
title from Waiger to the property in ques- 
tion. He (Waiger) is claimed to be a 
fraudulent mortgagor. The alleged fraud 
consists in the fact, that the mortgage was 
executed with the intent to defraud his 
creditors. The plaintiff purchased with 
notice of the mortgage, and subject to all 
claims, and as we think from all the evi- 
dence, with a reasonable expectation that 
he was buying a lawsuit. He is therefore 
a mere amateur in this litigation, and as 
such entitled to no favor. As he purcha- 
sed with notice, and subject to the mort- 
gage, he cannot claim the protection of a 
bona fide purchaser. The defendant has 
reduced the property to possession under 
the mortgage. This action is to recover 
its value. The defendant having justified 
‘under the mortgage, the plaintiff seeks to 
get rid of the justification by the fact that 
the mortgage was given by Waiger with 
whom he is in privity, with the intent to 
defraud creditors. Admit such to be the 
fact. That is a matter which can only be 
questioned between the creditors and 
Waiger or the mortgagee. A transfer of 
property to defraud creditors is not utter- 
ly void; it transfers the property effectu- 
ally as between the parties and their re- 
presentatives: and the property thus ac- 
quired, may be maintained against all per- 
sons, except those whom it was intended 
to defraud. The party who makes the 
transfer cannot transfer the same property 
to any mere volunteer, nor can a mere 
stranger contest the validity of the trans- 
fer ; the title passes and is good as against 
all the weak, except creditors and pur- 





chasers in good faith without notice. 
Bean v. Smith, 2 Mason’s R. 274. 

Waiger could not question its validity 
on that ground; the plaintiff as purchaser 
with notice deducing title from him is a 
mere volunteer, who has succeeded to his 
right and takes it cum onere. Had the ac- 
tion been in the name of Waiger as he 
was particeps criminis, the court would 
not lend him its aid to recover the value 
of property thus transferred with a fraud- 
ulent intent. Where both parties are 
equally in the fault, the maxim is “ por- 
tior est conditio defendentis.” See Clark 
v. Hillis, 20 Wend. R. 26-37; S.C. 4 Hill, 
424; Sanger v. Eastwood, 19 Wend. R. 
514. 

As the plaintiff deduces title from, and 
stands upon the same legal ground as 
Waiger, this maxim applies with equal 
force to him. Had he retained the pos- 
session of the horse, he might have used 
the facts now set up as a shield to that 
possession as against the defendant. He 
cannot avail himself of it as a sword with 
which to attack the possession of the de- 
fendant. This case stands upon the basis 
of the common law, independent of the 
statute of frauds, for that statute only ap- 
plies to judgment creditors and subsequent 
purchasers in good faith. A purchaser 
with notice cannot claim to be a purcha- 
ser in good faith. There are authorities 
which hold a purchase under such circum- 
stances, evidence of male fides. The stat- 
ute of frauds has no application to fraud- 
ulent transactions between particeps cri- 
minis, or to purchasers from them with 
actual notice of the fraud, for neither 
come within the spirit or object of this 
statute. The great object and design of 
this statute, is to afford certainty and re- 
pose to titles honestly acquired, and to pre- 
vent them when thus honestly acquired, 
in good faith, and without notice, from 
being defeated on account of some priut 
secret transaction of which an innocent 
party did not suspect, and could not with 
ordinary diligence detect. It is based 
upon the fact of innocence, with the view 
of throwing a shield around titles acquir- 
ed bona fide and for a valuable considera- 
tion, and only in aid of innocent parties. 
The statute’never had respect to the titles 
of those whose own acts were contamina- 
ted with guilt, or those in privity with 
them with notice. The policy of the law 
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in regard to such, is to afford them no 
other recompense of reward than that of 
either the infliction of actual punishment, 
or leaving them to suffer the consequences 
of their own folly and guilt, by denying 
to them any remedy by which they shall 
be enabled to reap the fruits of their sin, 
and by refusing to lend them any aid in 
unravelling the thread of their iniquity. 

The reason why the plaintiff cannot 
avail himself of the fact of Waiger’s in- 
tent to defraud creditors as a sword against 
the defendant, is the fact of his privity 
with Waiger, who is a particeps criminis. 
The rule is well settled, that where a 
transaction is entered into with the intent 
to defraud third persons, where both par- 
ties are equally guilty of the fraudulent 
intent, neither of them can be permitted 
to found a claim ina court of justice upon 
such a wicked transaction, but the court 
will leave them as it findsthem. It would 
be contrary to the policy of the law to 
permit one of the guilty parties to trans- 
fer his right, (if, indeed, it is entitled to 
the name of right,) and then to permit a 
recovery by the assignee in such a case. 
Such a rule would elude rather than ef- 
fectuate the spirit of the law. Had there 
been actual fraud in obtaining the mort- 
gage, had Waiger been the innocent par- 
ty upon whom the fraud had been com- 
mitted, then the fact of fraud would have 
been available to the plaintiff; for under 
such circumstances, the hand which mo- 
ved the fountain of justice would not have 
been tainted with corruption. 

2nd. The second point raised upon the 
argument, was one made by the plaintiff, 
which we shall next consider; that is, 
whether the defendant was estopped from 
setting up the morigage, or claiming any 
right under it. This point is based upon 
the fact, that the wife of the defendant, 
subsequent to the marriage, or subsequent 
to the taking of the mortgage, had been 
called upon relative to this mortgage, in- 
formed of an intended purchase of the 
property, and was asked “ what she was 
going to do with her old mortgage ;” to 
which she replied, “ she did not know as 
she should do much with it.” 

The doctrine of estoppel is founded on 
the obligation which every man is under 
to speak and act according to the truth of 
the case, and in the policy of the law to 
prevent the great mischiefs resulting from 





uncertainty, confusion and want of coufi- 
dence in the intercourse of men, if they 
were permitted to deny that which they 
have deliberately and solemnly asserted 
and received as true. A man may be said 
to be estopped when he has done some 
act which the policy of the law will nov 
allow him to gainsay. It is a rule well 
settled, that admissions which have been 
made to influence the conduct of cihers, 
and which cannot afterwards be denied 
without a breach of good faith, will ope- 
rate as an estopped en pais, and the party 
will not afterwards be permitted to con- 
trovert their truth, and such admissions 
which have been acted upon by ethers are 
conclusive against the party making them, 
in all cases between him and the person 
whose conduct has been thus influenced, 
nor is it of any importance whether they 
are made either in express, positive, or 
negative language to the person himself, 
or implied from the open or general con- 
duct of the party, in all such cases the 
party is estopped on the ground or public 
policy. 

Had the defendant when called upon 
in reference to this mortgage, given the 
plaintiff to understand that this mortgage 
would not be enforced, or even said what 
was said by his wife, and the plaintiff had 
thereafter purchased, he might perhaps 
have been estopped thereby. but the 
difficulty of the application of the doc- 
trine of estoppel, in the case at bar, is, 
these declarations were not made by the 
defendant, or with his knowledge or priv- 
ity. The declarations of the wife during 
coverture, under the circumstances of this 
case, are not competent evidence aguinst 
him. It has been repeatedly adjudged 
that the admissions of the wife will not 
bind her husband except where she has 
authority to make them. F 

In Kelly v. Small, 2 Esp. N. P.C.716, 
in an action by the husband and wife for 
a loan by the wife dum sola, her admis- 
sions after coverture were refused as 
against the plaintiff. 

In Deane v. White and wife,7 T. R. 
113, it is said that the wife’s confession 
of a trespass committed, could not be giv- 
en in evidence to affect the husband in an 
action in which he was liable for damages 
and costs. Nor can her declarations affect 
him even where he sues with her in her 
own right; for in those and similar cases, 
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the right is his own, although it may be 
acquired through her instrumentality. In 
Alian and wife v. Pricket, 6 T. R. 680, it 
was held in action by husband and wife, 
in right of his wife as executrix, that no 
declaration of the wife could be given in 
evidence by the defendant. Lord Kenyon 
held as the husband was one of the par- 
ties to the record, he had an interest in 
the cause which could not be prejudiced 
by any act or by any evidence of the wife, 
and that it was immaterial whether his 
right be or be not jure uxoris. It was 
still his right. 

The only exceptions to this rule are 
where the conduct of the wife during co- 
verture is involved in the issue. Her de- 
clarations made at the time of the trans- 
action, have been held to be competent 
evidence in favor of the husband in an ac- 
tion against him in cases where such con- 
duct afforded him a shield against liability 
for necessaries furnished to her. Walton 
v. Green, 1 Carr. & Payne, 621. Or 
where the circumstances of the case are 
such, that a jury would be warranted in 
the inference, that she was authorised to 
act in his behalf. If in instances where 
her conduct is involved in the issue, her 
declarations at the time would be admis- 
sible against him, as well as in his favor, 
for which we find no authority; yet it 
would be a strained construction to say, 
that this simple declaration, that she did 
not know as she should do much with it, 
was an act on the part of the wife, such 
as would involve responsibility for her 
conduct on the part of the husband, so as 
to bring it within the first exception, for 
it was a mere admission, unaccompanied 
by any act, made a long time after the 
mortgage was executed, and long after 
her power over the right itself had ceased, 
unless by virtue of some authority dele- 
gated from her husband in whom the 
right was then vested, of which there was 
no proof, as we shall presently show, even 
of a presumptive character. It is true, 
the wife can bind the husband by her ad- 
missions when she has authority from him 
to act in his behalf. 2 Esp. N. P. C. 511. 
Holt N. P. C. 591. This authority does 
not result from mere operation of law 
from the relation of husband and wife, but 
is under ordinary circumstances a ques- 
tion of fact to be found by the jury, as in 
other cases of agency, for though the re- 





lation is peculiar in its circumstances, it is 
not peculiar in its principles. As the 
wife is seldom expressly constituted the 
agent of her husband, the cases on this 
subject are almost universally, those of 
implied authority, turning upon the de- 
gree in which the husband permits the 
wife to participate either in the transac- 
tion of his affairs in general, or in the par- 
ticular matters in question. It is also 
true that this authority may be and often 
is inferred from very slight circumstances, 
and in one case it was so inferred from 
the fact that she was twice seen in her 
husband’s counting-room conducting busi- 
ness with reference to the transaction in 
question, and on those occasions giving 
directions in reference thereto. 3 Nev. 
& M. 422; 1 East, 437; 1 Bing. 199. 
And in another case, from the fact that 
she employed a nurse, which was busi- 
ness ordinarily transacted by women. 1 
Strange R. 527. But in the case at bar, 
the mere fact that the mortgage was taken 
in her name, unaccompanied, as it was, 
by any other act during coverture, except 
that of making this isolated admission, did 
not per se amount even to such presump- 
tive evidence as would have warranted a 
court to submit it to a jury to say, wheth- 
er they would infer the authority from 
this circumstance to make this admission. 
It was, in fact, no evidence whatever of 
such authority, upon which even an infer- 
ence could be founded. It was but a sin- 
gle link in a chain, which, in order to bind, 
must be composed of several. It is true, 
that where the acts of the agent will bind 
the principal, there his declarations and 
admissions respecting the subject matter, 
will also bind the principal, if made at the 
same time and constituting a part of the 
res gesta. Story on Agency, sect. 134-137. 
But the admission of an agent cannot al- 
ways be assimulated to that of the princi- 
pal. The party’s own admission, when- 
ever made, may be given in evidence 
against him; but admissions or declara- 
tions of an agent bind him only when 
made during the continuance of the agen- 
cy, in seaiell to a transaction then depend- 
ing et dum fervet opus. But conceding as 
we do for this purpose, that Mrs, Dwelly 
was the agent of her husband for the pur- 
pose of taking this mortgage, (that is all 
that can be claimed,) still there is an in- 
superable objection to the admission of 
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this declaration made by her. The mort- 
gage was taken in November, 1842; this 
declaration was not made until July, 
1843, We have already shown that the 
rule admitting the declarations of the 
agent is founded upon the legal identity 
of the agent and principal, and therefore 
they only bind so far as there is authority 
to make them. When this authority is 
derived from implication for authority to 
do a certain act, the declaration of the 
agent to be admissible must be part of the 
res geste. An authority to make an ad- 
mission, is not necessarily to be implied 
from an authority previously given, in re- 
spect to the thing to which the admission 
relates. Fairly v. Hastings, 10 Vesey R. 
123. Greenleaf on Evidence, 114. An 
authority to discharge or to release a 
mortgage, or to annul or rescind a con- 
tract, cannot be implied from the mere 
fact of an authority given to take the one 
or to make the other; hence, though she 
had an authority to take the security, we 
cannot therefrom imply an authority to 
release the rights acquired under it. We 
are of the opinion that her declarations 
were not chutes for this purpose 
against him, and that he was not estopped 
thereby. 

The third and last point made by the 
plaintiff in error, was that the declaration 
of the wife made at the time the mortgage 
was taken, as well as those of Waiger at 
the time that the mortgage was executed 
to defraud creditors, should have been ex- 
cluded. If Mrs. Dwelly was the agent 
of the plaintiff, her declarations made at 
that time were competent evidence against 
him, as he now affirms her acts, she must 
be so regarded; but this point is of no 
importance in this case. For if the view 
we have taken of the law of this case is 
correct, the fact itself sought to be proven 
by these admissions, if shown by legal 
proof, was not admissible for the plaintiff 
below, for he could not avail himself of it 
for the purpose of displacing the justifi- 
cation, although by its establishment he 
placed in the hands of his adversary a 
most effectual shield with which to ward 
off his own claim to the property in 
question. The admissions of Waiger, 
so far as the rights of the defendant 
below are concerned, are equally un- 
important for the same reasons, although 
they’ were not admissible evidence, they 





could only have been claimed as admissi- 
ble on the ground of their being declara- 
tions in a me to title to personal pro- 
perty made by a former owner at the time 
he parted with it. We think that nearly 
the whole current of authority in this 
cuuntry, a8 well as in England, is in favor 
of the doctrine that the declarations of 
the former holder of personal property, 
made when he held it, and before he 
parted with his interest, is competent as 
against those claiming title under him, 
either mediately or immediately, either 
by operation of law or the act of parties; 
and we fully concur in the views express- 
ed by the present able Chief Justice of 
our supreme court, in Hill v. Wise, 1 Hill 
R. 613. Yet as that court has in this 
state changed the rule and held such de- 
clarations not admissible, we yield to its 
authority on the ground of stare decisis. 
We should feel at liberty to apply a dif- 
ferent rule if the thing sought to be pro- 
ved was an act done at the time, and ad- 
mit evidence of such acts as part of the 
res geste, but as these declarations when 
received are only regarded as evidence 
of the fact that such a declaration was 
made, and not as evidence that the fact 
was as it was declared to be, such decla- 
rations cannot be regarded as in the na- 
ture of an act so as to elude the force of 
the rule which our court has adopted. 
Judgment reversed with costs. 





Smita v. Surta.— December 27, 1845. 


The declarations of a payee of a note are not ad 
missible as against the endorsee in an action by 
the latter against the maker. 

Where there is a written warranty of a chattel 
made by the vendor, evidence of declarations 
made by the vendor antecedent, to the written 
warranty, are not admissible in evidence, all 
that was said anterior to the written agreement 
is deemed as merged in the latter. 

Where a jury in a justice’s court have passed upon 
a question of fact, in respect to which there is 
evidence on both sides of a contradictory char 
acter, this court, on certiorari, have no right to 
interfere with the judgment, although it may 
think that the jury arrived at a wrong conclusion. 

This court will not reverse a justice’s judgment 
where a justice changed the date of his docket, 
ufter he had received a verdict of a jury, entered 
it in his minutes, and rendered judgment. The 
act being extra-judicial is not a ground of error. 

Where a justice issues a venire and a constable 
returns the names of twelve jurors as summoned, 
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only six of whom appear on the return of the 
venire, the judgment will not be reversed be- 
cause the justice, instead of depositing the names 
of the six who appeared, deposit the names of 
the twelve summoned, when the six who ap- 
ared were the only persons who were drawn 
out of the ballot box and composed the jury. 
The question as to what imperfections and omis- 
sions in the proceedings before a justice may 
be disregarded by this court on certiorari, dis- 
cussed and considered. 


Tue facts of the case appear in the opin- 
ion of the court. 


E. Firen Srru, First Judge.—This 
was an action brought by the endorsee of 
a promissory note made by the plaintiff 
in error, and payable to one Dickey or 
bearer. The verdict was for plaintiff 
below. 

So far as the merits of this cause are 
concerned, there seems to be no substan- 
tive error in the admission or rejection of 
evidence by the justice, prejudicial to the 
rights of the plaintiff in error. The first 
objection taken on the trial, that the note 
at the time it was given, had a warranty 
written under it, which did not appear on 
it at the trial, and that therefore it could 
not be read in evidence, was not well ta- 
ken, even if under other circumstances it 
would have been a valid objection; for 
the witness by whom the warranty was 
attempted to be proven, swore that he 
could not say whether the warranty was 
attached to the note when it was taken 
or whether the defendant kept it. Under 
this state of the proof we think the note 
was properly admitted in evidence. The 
declaration of Dickey, the payee of the 
note, to show that he had an interest in 
the note, was, as against the plaintiff, 
properly excluded by the justice; and 

esides, the justice did subsequently ad- 
mit proof of Dickey’s declaration. The 
justice properly excluded evidence of the 
conversation about the warranty prior to 
its being reduced to writing, as all that 
was then said was merged in the subse- 
quent written agreement. The cause 
before the justice seems throughout to 
have been tried as though Dickey, the 
payee of the note, had been plaintiff. So 
ar as the defence on the ground of war- 
ranty was concerned, the fact of one be- 
ing made, the terms of it, the fact whether 
the mill answered those terms, as well as 
in whose possession the warranty was, 





were all gone into on the trial. On each 
of these questions there was some evi- 
dence on both sides, all of which, so far 
as the justice’s return shews, was properly 
submitted to the jury and has been passed 
upon by them, and they have found in 
favor of the plaintiff. 

Upon a critical examination of all the 
evidence, it would, we think, be difficult 
for this court to say that the jury in this 
case have not based their verdict upon 
the fact, that although there was a war- 
ranty, the mill did in fact answer the 
terms of it, as the rettirn shews that there 
was evidence on both sides on this point, 
and that, too, of a somewhat contradicto 
character. The law as now settled by the 
Supreme Court, does not admit of our 
reversing a judgment under such circum- 
stances. Where a jury, in a justice’s 
court, have passed upon a question of 
fact, in respect to which there is evi- 
dence on both sides, of a contradictory 
character, this court, on certiorari, have 
no right to interfere with the judgment, 
although we may think that the jury ar- 
rived at a wrong conclusion. 3 Hell 75. 

There is nothing in the objection taken 
in this cause that the justice, after he had 
received the verdict of the jury publicly, 
in the presence of the parties, had entered 
the verdict in his minutes, had in fact 
rendered judgment, changed the date of 
his docket from the 26th to the 27th of 
February. All the judicial acts of the 
justice the moment the judgment was thus 
rendered and docketed, were at an end, 
except to carry it into execution. No 
subsequent act of the justice could vitiate 
the validity of the proceedings, which 
were regular down to the time of render- 
ing the judgment. The case of Hall v. 
Tuttle, 6 Hill 38, is decisive of this point. 

The case of the People ex. rel. Phelps 
v. The Delaware Common Pleas, 18 Wend. 
558, was cited on the argument and relied 
upon as decisive that the justice, after 
having entered in his docket the amount 
for which judgment was rendered, had no 
power to alter the same. It was supposed 
by counsel on the argument, that this case 
was an authority in favor of the position 
that the judgment might be reversed for 
error on that ground. That case, how- 
ever, was not one arising upon certiorari. 
The question arose in that case collate- 
rally. That case does not either in terms . 
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or in principle, tend to show that an al- 
teration made by the justice in his docket 
after the judgment was perfect, after the 
parties had separated, after all the judicial 
powers of the justice in relation to the trial 
and adjudicatin of the matter had ceased, 
would be ground of error for which the 
judgment should be reversed, nor is it 

elieved any such decision can be found, 
or that there is any principle upon which 
snch a decision could be sustained. Any 
alteration of the docket after the judg- 
ment was consummated, although mn 
by the justice, would be just as much an 
extrajudicial act, as it would be had it 
been done by a third person. Could the 
doctrine be tolerated, that because some 
other person, either through malice or 
otherwise, should alter the docket or 
amount of the judgment on a justice’s 
docket, that a judgment regularly obtain- 
ed could for this cause be reversed as er- 
roneous, on a certiorari? Such a propo- 
sition is too palpably at war with all first 

rinciples of law to be entertained by any 
judicial tribunal. The only remaining 
question in the cause is that arising out 
of the manner of empanelling the jury. 
From the justice’s return, it appears that 
a venire was issued, twelve competent 
jurors were duly summoned and returned 

y the constable, six of whom appeared 
on the return and answered; the names 
of the whole twelve summoned were then 
written upon paper and deposited in the 
ballot box, and the first six names drawn 
by the justice, were in fact the six who 
appeared on the return of the venire, and 
they comprised the jury who tried the 
cause. 

‘None of the persons summoned who 
did not appear on the return, were in fact 
drawn from the box. The result of the 
balloting is, in this case, precisely what it 
would have been had only the six who 
appeared been deposited in the ballot box. 
On the part of the plaintiff in error, it is 
insisted, that a justice’s court, being a 
court of special and limited jurisdiction, 
it must pursue its authority strictly: that 
having departed from’ the strict letter of 
the statute, as to the mode of empannelin 
the jury, the proceeding must be rove 
for this cause. 

On the other hand, it is insisted, that 
the error is a formal one, the act com- 
plained of ministerial, the statute in this 





respect directory, that as the record shows 
affirmatively no injury has resulted to any 
one, it is an error which we are author- 
ized to disregard under the statute. 

We think that the act complained of in 
this case was not such a judicial or juris- 
dictional one, affecting the validity of the 
proceedings, as calls for a reversal. Ac- 
cording to the strict letter of the statute, 
a venire must issue to a constable—twelve 
men must be summoned competent to serve 
—the number who shall try the issue is 
limited to six, unless a less number is 
agreed upon by the parties, the statute 
directs that at the time of trial, the names 
of those summoned who shall appear, shall 
be written and folded in a specified man- 
ner, and shall by the constable be depo- 
sited in a ballot box—that the justice shall 
then draw out siz, one after the other: if 
any so drawn shall be challenged or set 
aside, then such further number shall be 
drawn as will make the number required. 
It then declares that the persons so drawn, 
appearing and approved, shall compose the 
jury to try the cause. In the case at bar, 
the Pena who composed the jury who 
tried the cause, were regularly summoned. 
They did actually appear on the return 
of the venire—they were the six names 
first drawn by the justice, and were ap- 
proved. 

Ought this court to reverse the judg- 
ment on the sole ground that the names 
of the six who did not appear, were put 
down upon the ballots when none of them 
were drawn, or in fact composed the jury, 
when no possible prejudice has resulted 
from those names being among the bal- 
lots, when the result is precisely what it 
would have been had those names been 
omitted by the justice, when the result in 
no way affects the merits of the cause? 
Sitting in a case like this—acting under 
the authority of a statute which in express 
terms declares that we shall give judg- 
ment in such cases as the right of the 
matter shall appear, without regarding 
technical omissions, imperfections or de- 
fects in the jeectiitieen Walhine the justice, 
which do not affect the merits, we ought 
not to reverse this judgment for this cause, 
unless we are compelled to do so by some 
strict and unbending rule of law which 
cannot yield to the real merits of this 
cause. It is true, that the power given 
to us in these cases does not authorize us 
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to disregard omissions or defects of a ju- 
risdictional nature. But we think that 
the decisions which have been made in 
that class of cases where the court have 
refused to disregard defects or errors in 
the proceedings, have been confined to 
cases where the act omitted or error com- 
mitted, was a substantive and not a for- 
mal defect; such as the admission of im- 
proper or the rejection of proper evidence; 
the misapplication of a rule of law; or 
where the act was one affecting the juris- 
diction of the court, either over the subject 
matter of the suit or over the person of 
the party; or where the justice permitted 
amode of proceeding which had been 
laid under the bans of legislative prohibi- 
tion, or refused to require proper evidence 
of facts which the statute directs shall be 
made to appear on the trial. A disregard 
of a substantive defect in the pleadings, 
the admission or rejection of evidence; a 
misdirection to the jury; the proceeding 
by warrant when a summons 1s the pro- 
per process, or entering judgment by 
confession without the appearance of the 
party, permitting a constable to try a 
cause as counsel, proceeding in a cause 
after discontinuance, refusing to require 
proof of the power of an attorney to ap- 
pear for a party, and all the kindred class 
of cases which are found in the books, 
may be arranged under one or the other 
of the above enumerated heads as proper 
grounds of error for which a judgment 
will be reversed. The case cited in this 
cause from 19 Wexd. comes clearly under 
the second subdivision, for there the jus- 
tice omitted to decide until his power tu 
do so was spent. But the doctrine to be 
deduced from all the cases is, that where 
the act done or omitted was a mere min- 
isterial act in no way judicial, nor tending 
to affect the jurisdiction of the court, or 
is an error of form not coming under either 
of the above enumerated classifications, 
such defect shall not affect the right of 
third persons, is not a ground of error. 
We think such defect may, within the 
letter and spirit of the statute, be disre- 
garded on certiorari to a justice’s court; 
although a different rule obtains in other 
cases of proceedings before courts or offi- 
cers of limited jurisdiction, when acting 
under a mere statutory power, or where 
the proceedings are of a summary nature 
in derogation of the common. law, or are 





an innovation upon the common law rules, 
of evidence. 6 Hill 49; 20 Wend. 203, 
This rule as to special jurisdiction, pro- 
ceeds upon the ground that courts of lim- 
ited jurisdiction, are like particular agents, 
whose authority must be seen before their. 
acts have any validity. It is in fact no, 
more in principle than the distinction 
which exists between all general and 
special agents. But certainly, jurisdic- 
tions, although dimited, can be taken out 
of this rule by statute, which we think is, 
done so far as justice’s courts are con- 
cerned. Was the act complained of in 
this case anything more than a ministerial 
one? Was not the error, in fact, an error 
in the form or mode of proceeding in a 
particular which in no way affects the 
jurisdiction of the court or the jury t?. 
Was it not one of that character which 
the statute intended should be disregarded 
when no prejudice resulted from it to 
either party? Is not the spirit of the 
statute indited with special reference to 
just such a defect as this in the proceed- 
ing, with the obvious intent to take pro- 
ceedings in justices’ courts out of the 
strict rule which prevails in reference to 
other tribunals of special and limited ju- 
risdiction, in all cases of acts not of a ju- 
risdictional nature, or not coming under 
some of the above heads? Surely, such 
defects in no way affect the merits of the 
controversy between the parties litigant. 
It seems intended by the legislature to 
make proceedings in justices’ courts, as. 
to all such defects, an exception to the 
general rule of strict compliance. We 
think that it was so intended. That our 
courts in those cases where they have, 
applied the rule of a strict compliance 
with the form of proceeding in cases of 
special jurisdiction acting in a summary, 
way, have uniformly recognized a distinc- 
tion in the application of this rule, in cases 
arising in this court and those of other 
special and limited jurisdictions, subject 
only to the qualifications above stated. 
This distinction certainly seems to have 
been recognized by Mr. Justice Cowen, 
in the case ot Farringtun v. Morgan, 20 
Wend. 208. That was a case of a sum- 
mary proceeding for the removal of a 
tenant under the landlord and tenant act. 
The statute in such cases directs that the, 
officer shall nominate eighteen persons to 
serve as jurors, who are to be summoned, 
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of which twelve are to be balloted for. 
In this case twenty were in fact summon- 
ed, and the jury were formed from that 
number. The judge, after stating the 
strict rule applicable to the mode of pro- 
ceeding in such cases, says: ‘‘ Summay 
roceedings are, in general, open to ob- 
jection for technical omissions, imperfec- 
tions or defects in the return. Proceed- 
ings under this act are not an exception. 
They are not like proceedings in a justice’s 
court, to be liberally construed so far as 
form is concerned.” Although this remark, 
so far as the question we are called upon 
to decide is concerned, is obiter dicta, yet 
it evinces the fact that he thought the act 
of empanneling a jury was a matter of 
form; that proceedings in a justice’s 
court were an exception to the strict rule, 
as applied to other special jurisdictions ; 
that an error in the form of proceedings 
in empanneling a jury in a justice’s court 
might, under the statute, be disregarded. 
It was said on the argument, that the 
language of the statute, as to the mode 
of empanneling a jury, was imperative ; 
that in no instance could there be the 
slightest departure from it. It certainly 
is no more so in this particular, than in 
many other respects relative to the mode 
of proceeding before the justice, and 
which the courts have held as merely di- 
rectory, and that a departure from the 
mode pointed out was not the ground of 
error. The statute is equally imperative, 
that the justice, before receiving the ver- 
dict of the jury, shall call the plaintiff, 
and if he be absent, and no one appear 
for him, the verdict shall not be received ; 
yet Mr. Justice Bronson, in 3 Hill 76, 
doubted whether the defendant could 
allege that fact for error, although he 
assigns no reason for that doubt; yet it 
undoubtedly proceeds from the fact, that 
the omission is not one of a jurisdictional 
character, and that the statute being di- 
rectory, as the defendant cannot be preju- 
diced thereby, he cannot assign such an 
omission as ground for reversing the judg- 
ment. So, too, the statute says in equally 
explicit terms, that the justice shall, upon 
a verdict being rendered, forthwith ren- 
der judgment and enter the same in his 
docket; yet in 6 Hill 41 it was held that 
an omission to do so was not such a judi- 
cial error as to vitiate the proceedings— 


that such a defect might be disregarded. 





We by no means intend in this case to 
express any opinion as to what would 
have been the effect had the justice per- 
mitted any of the jurors who did not ap- 
pear on return of the venire, but who 
might have appeared after the drawing 
commenced, in case of their having been 
drawn, to have composed a part of the 
jury in the cause under objection of either 
of the parties. But we think that in this 
case, as the facts are disclosed by this re- 
turn, that the objection is one which is 
altogether too technical to authorize us 
to reverse the judgment on this ground. 

The judgment of the justice is there- 
fore affirmed, with casts. 


RAILWAY COMMITTEE. 


Tue chairman and committee sat on 
the equinoctial line as usual, and pro- 
ceeded with the engineering evidence. 

The first witness called was a surveyor. 
He thought there there would be no dif- 
ficulty in surveying from China to Peru— 
which he believed was a notion of the 
celebrated Doctor Johnson. The cutting 
presented no difficulty. 


The chairman asked if there would be 
any difficulty in cutting it short; and on 
this hint the witness retired. 

The counsel for the bill then opened at 
great length on the subject of tunneling, 
when he was interrupted by 


The chairman, who asked if when the 
tunneling had been discussed, the boring 
would terminate. 


The learned counsel said he should 
have to address the committee on fast 
trains. ™ 

The chairman remarked that counsel 
had as yet not all gone in the fast trains, 
but had kept among the slow coaches. 


A witness was then called to prove the 
value of the railway as a great trunk line. 


In answer to a question from counsel, 
witness observed that a great trunk line 
was better than a great carpet-bag line. 

The chairman asked why; but as it 
was announced that the speaker was at 
prayers, the committee adjourned until 
Saturday next. 
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~ ENGLISH CASES. 
Jn Chancery. 








Before the Right Honorable Lord LYNDHURST, 
Chancellor. 


OuLpFIELD v. Cossett.—Fed. 13. 


CONTEMPT—WAIVER—ACCEPTANCE OF 
ANSWER. 


Where a defendant, who is in custody under pro- 
cess of contempt for not having answered, files 
his answer, if the plaintiff replies thereto, it is a 
waiver of the contempt, and the defendant is 
entitled to be discharged without paying costs. 

‘ 


In this case, the defendant, Mr. Cobbett, 
was in contempt for not having answered, 
and a commission of rebellion having been 
issued against him, on the 6th June, 1840, 
he was taken and lodged in Whitecross- 
street prison, and, on the 11th June, was 
brought to the bar of the Court of Ex- 
chequer, and committed to the custody of 
the warden of the Fleet prison. On the 


' 12th June, the defendant filed his answer, 


and, in Easter Term, 1843, the plaintiff 
filed a replication thereto, and served him 
with a subpoena to rejoin. Various appli- 
cations had been previously made by the 
defendant to discharge the order of com- 
mittal for irregularity, all of which had 
been refused, with costs, for the non-pay- 
ment of which he was also Ainvined in 
custody. 


Mr. Cobdett himself now moved, before 
the Lord Chancellor, that he might be dis- 
charged out of custody. Amongst a va- 
riety of other grounds urged by him in 
favor of his discharge, he contended, that 
the plaintiff had waived the contempt by 
replying to the answer; and he cited 
Haynes v. Ball, 15 Beav. 140. 


Wakefield, for the plaintiff, argued, that, 
according to the general practice of the 
court, and especially under the circum- 
stances of this case, the defendant could 
not be discharged out of custody without 
oes of the costs of his contempt. 

e referred to, and commented upon, 
Const v. Barr, 2 Russ. 161; Hoskins v. 
Lloyd, 1 Y. & Y.393; Green v. Thomp- 
son, Id. 121; Anonymous, 15 Ves. 174; 
Vowles v. Young, 9 Ves. 173; Bochm v. 
De Tastet, 1 Ves. & B. 324; Smith v. 
Bloomfield, 2 Ves. & B. 100; Anony- 





mous, 1 Mad. 109; Const v. Ebers, Id. 
530; Landars vy. Allen, 6 Sim. 619; 
Smith v. Campbell, 1 R. & M. 323; Alli- 
bone v. Jones, 8 Jur. 678; Woodward v. 
Twinaine, 9 Sim. 301; Livingstone v. Cook, 
Id. 468; Williams v. Newton, 11 Sim. 45; 
May v. Hook, 2 Dick. 619; Bailey v. De- 


verewx, 1 Vern. 269. 


Tue Lorp CHANCELLOR, after answer- 
ing the other objections raised by the de- 
fendant, proceeded:—In Easter Term, 
1843, the plaintiff replied to the answer, 
and served the defendant with a subpeena 
to rejoin. The filing a replication is, as 
a general rule, a waiver of the contempt, 
and entitles the defendant to be discharged 
without payment of costs. Mr. Wakefield 
says, that it is a waiver where the defend- 
ant is in contempt, but not where he has 
been committed for his contempt; and he 
cited numerous cases in support of that 
proposition. But the cases cited do not 
establish the distinction contended for by 
Mr. Wakefield; they only show affirma- 
tively, that, by accepting the answer, the 
plaintiff waives his right to recover the 
costs under the process of contempt; they 
do not show negatively, that if he is com- 
mitted for his contempt, it is not such a 
waiver of the contempt as to entitle him 
to be discharged out of custody. There 
are certainly some expressions in the 
anonymous case in 15 Ves. 174, tending 
to that conclusion, but they are too vague 
to be relied on. There is, however, a 
recent decision of the master of the rolls 
which is an express authority the other 
way. In Haynes v. Ball it was held, that, 
where a party is in contempt for not an- 
swering, and afterwards answers, and the 

laintiff files a replication, the defendant 
is entitled to be discharged without pay- 
ment of costs. The only answer given to 
that case by Mr. Wakefield was, that it 
was not law. But there is another case 
going in the same direction—that of Smith 
v. Campbell, 1 R. & M. 323. There, the 
defendant being in custody for not answer- 
ing, subsequently the plaintiff amended 
his bill, whereupon the defendant was 
discharged. That was an ez parte appli- 
cation; but the attention of the court was 
expressly directed to the point, and no 
one thought of taking the distinction 
drawn by Mr. Wakefield. I have se 
much respect for that learned gentleman’s 
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opinion on all questions respecting the 
practice of the court, that I have referred 
to the clerks of records and writs to ascer- 
tain what is the understood practice on 
this point, and I have received from them 
this certificate: “ The elerks of records 
and writs certify, that, where a defendant 
is in contempt for want of answer, (wheth- 
er in custody or otherwise,) and he after- 
wards files his answer, to which the plain- 
tiff replies, such defendant is thereby 
entitled to be discharged from his con- 
tempt, without payment of the costs there- 
of.” That is in accordance with the de- 
cision in Haynes v. Ball, and there is no 
contrary decision. I think, therefore, I 
must consider that what has taken place 
amounts to a waiver of the contempt, and 
that, as regards the order of commitment, 
the defendant is entitled to be discharged 
without payment of costs. There have 
been other applications to the court to dis- 
charge that order for irregularity, which 
have been refused with costs. The pre- 
sent dves not affect those other orders. 





Before Vice Chancellor KNIGHT BRUCE. 
Compton v. BLoxnam.—June 25, 1845. 
WILL—CONSTRUCTION—GIFT TO EXECUTOR. 


A testator gave a legacy ty “my brother Charles 
Bloxham, my executor,” who, throughout the 
will, was never spoken of as executor without 
being also called “my brother.” The executor 
did not prove the will :—H«.p, that he was enti- 
tled to the legacy, and that it was unimportant 
whether the legacy was specific or was part of 
the residue. 


Joun Bioxnam made his will, dated in 
1826, as follows:—As it is probable I 
may die before my wife, it is my will, as 
soon as I die, my sister Jane Bloxham, 
my executrix, my brother Charles Blox- 
ham, my executor, take possession imme- 
diately of the oak chest of drawers, and 
the little writing-desk in my usual sitting- 
room, with all its contents; the oak chest 
of drawers in the dressing-room, the mid- 
dle room on the ground floor, fronting the 
street, with all its contents; the oak chest 
of drawers in my bed-room, with all its 
contents. The wearing clothes of every 
description to be given to my brother 
Charles Bloxham. The silver plate be- 
ing in the oak chest of drawers in my 
dressing-room, it is my will that six silver 





table-spoons and six silver tea-spoons to 
be kept for the use of my widow; at her 
death, the whole property, the house I 
now live in, the garden behind the house, 
the little garden opposite the house, it 
being all free land, and goods and furni- 
ture of every description, with all my 
books of every sort, to be given to my 
said sister Jane Bloxham, my executrix, 
and to my said brother Charles Bloxham, 
my executor, their heirs and assigns for- 
ever, my monies in the funds, £16,000 in 
the 3 per cent. reduced, and £12,000 in 
the new 4 per cents., to be equally divided 
between my said sister Jane and brother 
Charles Bloxham, on condition my said 
sister Jane resides in my house after my 
death, to direct and manage all my wife’s 
affairs, to receive her monies and pay her 
debts, until my wife think proper, and is 
capable of directing her own affairs.” 
The testator died in 1827, and the Will 
was proved by Jane Bloxham alone, pow- 
er being reserved in the usual form for 
Charles Bloxham to come in and prove. 


Shapter —One who has a bequest made 
to him, who is appointed an executor or 
trustee prima facie, takes the bequest in 
respect of his office, and he cannot take 
the benefit given him by the will without 
bearing the burthens imposed on him by 
it. Reed vy. Devaymes, 2 Cox, 285; Stack- 
poole v. Howell, 13 Ves. 100; Calvert v. 
Seddon, 4 Bea. 222; Peggott v. Green, 6 
Sim. 72; Hanbury v. Spooner, 5 Beav. 630. 
In the cases of Cocksetter v. Barker, 2 Russ. 
585, and Diz v. Reed, 1S. & S. 239, the 
principle is recognized, though, in those 
cases, it appeared clearly that the legacy 
was not annexed to the office. It will be 
said, perhaps, that the gift of the stock to 
the executor was not a specific bequest, 
but was a gift of part of the residuary 
property; and Grifith v. Pruen; 11 Sim. 
202, and Christian v. Devereux, 12 Sim. 
264, may be relied on as shewing that a 
gift of residue to an executor or trustee is 
not annexed to his office. It is difficult 
to see the ground for these deeisions, since 
the principle applicable to such questions 
is, that no one shall take a benefit under 
a will without performing the duties, or 
bearing the burthens attaching to it. 


Knient Bruce, V. C—The court, in 
those cases, consistently with all the mod- 
ern decisions, was endeavoring to escape 
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from, and slide out of, a rule that is found 
to be inconvenient, and the existence of 
which it regrets. 

Shapter —The gift of the stock was a 
specific legacy. The whole property de- 
fined by the testator to be a house, goods, 
furniture, and books, is given to Jane and 
Charles as joint-tenants. The stock is 
given in a distinct sentence to them as 
tenants in common, with a condition an- 
nexed, 


Knieut Bruce, V. C.—I do not see a 
single instance throughout this will where 
Charles Bloxham’s name is not accompa- 
nied by a description ‘of him as the testa- 
tor’s brother. Looking at the whole wiil, 
I think that the testator did not intend 
that the assumption by Charles Bloxham 
of the office of executor shuuld be a con- 
dition precedent to his taking this legacy. 
In arriving at that conclusion, I think it 
immaterial whether the will does or does 
not dispose of the residue; and I think 
it also immaterial whether Jane Bloxham 
and Charles Bloxham took as joint-tenants 
or as tenants in common, or not. How- 
ever these questions are decided, I am of 
opinion, that, according to the terms of 
this will, Charles Bloxham will take this 
legacy. It is not negessary for this pur- 
pose to decide whether the stock was 
given specifically or as part of the residue. 


Glasse appeared for the plaintiff. 
Wray and W. P. Wray, for the other 
defendants. 





Ne.truorre v. Houeare. 


SPECIFIC PERFORMANCE—CONCEALMENT— 
JURISDICTION. 

The mere act of contracting with another in the 
name of an agent, that agent making himself lia- 
ble, and not disclosing that he does not in trath 
contract on his own behalf, is not forbidden but 
may effectually take place. 


Tue bill in this case was filed for the spe- 
cific performance of an agreement. It 
appeared that defendant sold an estate in 
Lincolnshire to a person named Holmes, 
who did not enter into the contract on his 
own account, but on behalf of Sir John 
Nelthorpe, with whom he had made an 
agreement for a resale, on the terms of his 
purchase from Holgate—this latter cir- 
cumstance, however, being carefully con- 
cealed from the original vendor; the 





object being to enable Sir John to ac- 
quire the property on more favorable 
terms than might be expected by deal- 
ing directly with Holgate, whose land 
adjoined and lay convenient to the bulk 
of the baronet’s estates. The bill was 
filed against Holgate, who resisted the 
performance on the ground of this la- 
tent agreement. It was not alleged that 
Holmes had been guilty of any misrepre- 
sentation; but Holgate contended that 
the concealment of the sub-contract was 
a tacit deception, which vitiated the prin- 
cipal contract. Holgate’s answer con- 
tained no averment, nor did he give any 
evidence of Holmes or Nelthorpe, or their 
solicitors having asserted, in answer to 
any question on Holgate’s part, that 
Holmes was not acting as an agent or 
trustee. The answer, likewise, contained 
no suggestion that Holgate had even re- 
fused or declined, or expressed or felt, 
any disinclination to sell to Nelthorpe; 
or that Holgate, if he had known Nel- 
thorpe to be the real purchaser would 
have refused or objected to deal with 
him; or that Holgate, if he had known 
the real circumstances, would have ob- 
tained better terms from Nelthorpe. 


The principal case referred to, and on 
which the Vice Chancellor gave bis judg” 
ment, is Hunter v. Atkins, 3 Myl. & K. 113. 


Vice Cuancettor Knieut Bruce, af- 
ter going over the circumstances of the 
case, observed,—An eminent writer (Cie. 
de Off. lib. 3, c. 13) has said,—Neque enim 
id est celare quidquid reticeas ; sed cum, 
quod tu scias, id ignorare emolumenti tus 
caus, velis eos quorum intersit id scire ;” 
a description or proposition within which, 
according to a just exposition of the ex- 
pressions, “emolumenti tui causd,” and 
“intersit id scire,” the present case cer- 
tainly, in my judgment, is not. I must 
therefore hold that Sir John Nelthorpe is 
entitled to a specific performance. 





— He was a man without any sense of 
his duty as a prince; without any regard 
to the dignity of his crown; without an 
love to his people; dissolute, false, cruel, 
and destitute of any positive good quality 
whatsoever, except a pleasant see 
and the manners of a gentleman.— Burke's 


description of Charles the Second. 











114 





THE NEW YORK LEGAL OBSERVER. 





In Chancery.—Harris v. Harris. 





Before Sir JAMES WIGRAM, Knight, Vice 
Chancellor. 


Harzis v. Harris.—April 11th and 14th, 1845. 


PARTNERSHIP——-ANSWER-——PRODUCTION OF 
DOCUMENTS. 


A defendant is bound to answer all the allegations in 
the bill, the answer to which would or might prove 
the truth of the plaintiff’s case; and, therefore, the 
mere allegation that the documents contained in 
the schedule to the answer relate exclusively to 
the defendant’s title, is of no avail to the defendant 

‘in resisting production, unless supported by aver- 
ments excluding all probability that the documents 
would furnish evidence in support of the plaintiff’s 
case. 


Tue bill alleged that the partnership subsisted 
and was carried on under the style or firm of 
“Harris & Son,” from June, 1834, till the 
death of Walter Harris, one of the alleged 


ers, upon certain premises known b 
the name of Wellington Yard, at Richmond ; 
and it charged (amongst other things) that 


the name of “ Harris & Son” was painted on 
the show-board placed over Wellington Yard, 
and also on the omnibusses, carriages, and 
harness employed in the business, or belong- 
ing thereto; and that all payments, receipts, 
acts, matters and things made, had, and done 
in the course of the said business, were made, 
had, and done in the joint names of Thomas 
and Welter Harris. And the bill charged, that 
the defendant ought to set forth a full, true, 
and particular account of the receipts and pay- 
ments on account of the said partnership; 
and it also charged that the defendant had 
formerly, and had then, in the possession, 
custody, or power of himself or of his agents, 
certain indentures of assignment of the lease 
of the premises called Wellirgton Yard, and 
the books belonging to the said business, and 
also divers accounts, books of account, ledgers, 
day-books, receipts, vouchers, documents, 
deeds, securities, memoranda, statements, let- 
ters, copies, extracts, or other papers and wri- 
tings connected with, mentioning, referring, 
or relating to the matters in the bill men- 
tioned, and by which the truth thereof would 
appear. The defendant at first endeavored 
to make his defence by a negative plea. In 
April, 1844, that plea was heard before his 
honor, who, upon the argument, was of opin- 
ion that it was bad. The plea was then 
amended, and, upon the argument of the 
amended plea, his honor held, that the plea 
was, in substance, overruled by the answer. 
The defendant then set up the same defence 





of no partnership by answer, and the question 
was, whether the documents enumerated in 
the schedule to the answer ought to be pro- 
duced or not. The answer, after denying the 
existence of the partnership, stated that the 
business had been carried on by the defend- 
ant on his own sole account, on that he had 
been in the habit of employing his son W. 
Harris as his assistant in the business. The 
answer admitted, that, with a view to the in- 
troduction of Walter into the business when 
the defendant should retire, the words “ Har- 
ris & Son” were painted on the show board 
at the entrance of Wellington Yard, and on 
the omnibusses and other carriages employed 
in the business, but denied that those words 
were put upon the harness. And it stated 
that Walter’s name was, with the same view, 
inserted in the license for driving one of the 
barouches, as the owner thereof. The answer, 
as to the documents, was as follows:—And 
this defendant admits he hath in his posses- 
sion or power the books, and divers accounts, 
receipts, vouchers, documents, and papers te- 
lating to the said business, but he denies it 
to he true that he hath, or ever had, in his 
possession, custody, or power, or in the cus- 
tody, possession, or power of any agent or 
agents, any books or book belonging to the 
alleged copartnership,no such copartnership 
having, in fact ever existed. And this de- 
fendant saith, that, save as aforesaid, he hath 
not, and never had, in his possession, custody, 
or power, or in the possession, custody or 
power of any agent or agents, divers or any 
accounts or account, books of account or kook 
of account, books or book, ledgers or ledger, 
day-books or day-bkook, receipts or receipt, 
vouchers or voucher, documents or document, 
deeds or deed, securities or security, memo- 
randa or memorandum, statements or state- 
ment, letters or letter, copies or copy, extracts 
or extract, or other papers or writings, paper 
or writing connected with, or mentioning or 
referring, or relating to, any or either of the 
matters in the bill mentioned, or by which 
the truth of the several matters in the bill 
mentioned, or any or either of them, would 
appear. And this defendant hath, in the 
schedule to this his answer, set forth a list or 
schedule of the books, accounts, receipts, 
vouchers, papers, and documents in his pos- 
session, as hereinbefore mentioned. But this 
defendant saith, that all the said last-men- 
tioned books, accounts, receipts, vouchers, 
papers, and documents relate exclusively to 
the title of this defendant, and to matters 
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connected with his own property and affairs, 
and to businesses posers on by him on his 
own sole and separate account, and in which 
the said Walter Harris had not any interest, 
and do not relate to any partnership between 
him and the said Walter Harris, or to any 
businesses or business carried on by him in 
conjuction with the said Walter Harris. And 
this defendant submits, and humbly insists, 
that, for the reasons herein and in his former 
answer appearing, he is not bound and ought 
not to be required to produce any or either 
of the last-mentioned books, accounts, receipts, 
vouchers, papers, or documents; and that the 
said complainant has no right to call for any 
production or inspection thereof. 


K. Parker and Winstanley, for the plain- 
tiff. 
Temple and Miller, for the defendant. 


[The following cases were referred to:— 
Smith v. The Duke of Beaufort, 1 Hare 507; 
Edwards v. Jones, 8 Jur. 416; Adams v. 
Fisher, 3 M. & C. 526.] 


Tue Vice Cuancettor, after stating the 
case to the effect given above, said that, sup- 
posing the denial of the pasane to have 

en made by plea instead of by answer, and 
that the answer as to the documents was an 
answer in a ag of the plea, (an hypothesis 
most favorable to the defendant,) he was still 
of opinion that the documents should be pro- 
duced. ‘The defendant was bound to answer 
the allegations in the bill, the answer to which 
would or might prove the truth of the plain- 
tiff’s case, and the plaintiff had, therefore, 
prima facie a right to a full discovery of 
every matter relating to the use of Walter's 
name, jointly with that of the defendant, in 
the business in question, for that would be 
evidence before the jury by which to test the 
truth of the allegations in the bill. Denys v. 
Locock, 3 M. & C. 205. The answer had 
admitted the joint use of the names of Tho- 
mas and Walter on the show board at the 
entrance of Wellington Yard, and upon the 
omnibusses and carriages employed in the 
business; that many of the payments, re- 
ceipts, accounts, matters, and things made, 
had, and done in the course of the business, 
were made, had, and done in the joint names 
of Walter and Thomas; and that the defend- 
ant allowed it to be understood that Walter 
was a partner. That being so, it could not 
be doubted that the documents mentioned in 





the schedule, and which were admitted to re- 
late to the business in question, might contain 
entries in the joint names of Harris & Son, 
and, if so, those entries would be evidence to 
be submitted to a jury, or to this court per- 
forming the office of a jury, upon the question 
of partnership or no nership. No attempt 
has been made on the part of the defendant 
to shew that the documents contained in the 
schedule were not on the joint account. Con- 
sistently with the answer, every entry might 
be in the joint names of Walter and Thomas; 
and it was not clear upon the evidence in the 
case, as it might be found upon the answer, 
that the onus was not upon the defendant to 
rove the non-existence of the partnership. 
either would the allegation that the docu- 
ments relate exclusively to the defendant’s 
title enable him to resist the production, not- 
withstanding the contrary conte of the 
documents, in the absence of specific aver- 
ments excluding all probability that the docu- 
ments would furnish evidence in support of 
the plaintiff’s case : the documents should be 
produced that the court might exercise its 
judgment upon the evidence Defore it. 





Privy Council. 


Before Lord BROUGHAM, The Vice Chancellor 
KNIGHT BRUCE, The Vice Chancellor 
WIGRAM, The Judge of the Admiralty 
Court, and Mr. PEMBERTON LEIGH. 


[APPEAL FROM CANADA.] 


Tosin v. Murison.—June 17th, 21st, 1845. 
JURY—BAILOR AND BAILEE—NEGLIGENCE. 


The manner in which a court should act with refer- 
ence to special facts found by a jury, and in draw- 
ing inferences from them. 

What state of facts, as found by a jury, would be 
sufficient to support a charge of negligence, so as 
- give a ground of action by a bailor against the 

ilee. 

Negligence not to be inferred, unless the state of facts 
cannot otherwise be explained. 

Duties of the bailee in respect of the instructions of 
the bailor. 


In an action brought in the court of king’s 
bench for the district of Montreal, by Muri. 
son, the present respondent, against Tobin 
and another, the present appellants, the decla- 
ration stated a breach of promise by the de- 
fendants in not rendering a just and reasona- 


ble account of certain goods delivered to them 
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by the plaintiff, and for not taking due and 
proper care of certain goods of the plaintiff, 
of which the defendants had the custody. 
And, upon trial before a special jury, on the 
24th September, 1541, the following special 
verdict was returned, and from which the 
main facts of the case will sufficiently appear: 
—*"T hat the said defendants, on or about the 
27th day of October, in the year 1837, re- 
ceived from the plaintiff on consignments a 
_ of eighty hogsheads of sugar, to be 

isposed of on account of the said plaintiff, 
the sugar being of the value of 1510/. Ss 9d. 
current money of the said province of Cana- 
da. That, while the said sugar was in their 
— in a certain store situate on the 

ointe a Calliere, in the city of Montreal, 
which store had been used for purposes of 
storage for a number of years, a quantity of 
thirty-three hogsheads was destroyed by an 
unusual rise of the waters of the river St. 
Lawrence, while the said thirty-three hogs- 
heads were stored in the basement story of 
the store. That the said waters did begin to 
rise on or about the 20th day of December, 
1837, and it did continue rising until the 3rd 
January, at which period it had reached an 
unprecedented height, and which rise of wa- 
ters was occasioned by the formation and 
shoving of the ice of the river St. Lawrence ; 
and the said quantity of thirty-three hogs- 
heads, during the rising of the said waters, 
were entirely lost to the said plaintiff. That 
the average value of the said thirty-three 
hogsheads of sugar was 49s. 6d. for each hun- 
dred weight, and the weight of the thirty- 
three hogsheads was 362 cwt. 29 qrs. 2 lbs., 
and that the value of the said thirty-three 
hogsheads of sugar was 899/. 14s. 2d. That 
a certain paper filed in this cause, and mark- 
ed G, filed by the said plaintiff, and dated 
April 30th, 1836, is a letter written by the de- 
fendants at Montreal to the plaintiff at Hali- 
fax ; and that the paper filed by the said plain- 
tiff as his exhibit, marked P, and bearing the 
date the 18th day of May, 1836, is a true 
copy of the answer thereto, written by the 
said plaintiff to the said defendants, and re- 
ceived by the said defendants in due course 
of post. That the store referred to in said 
letter. written by the said. defendants to the 
said plaintiff, and in the answer thereto writ- 
ten by the said plaintiff to the said defend- 
ants, is the same store in which the said thir- 
ty-three hogsheads of sugar were afterwards 
stored by the said defendants, and where they 
were afterwards lost and destroyed. That 





the said quantity of thirty-three hogsheads is 
unaccounted for by the said defendants. That, 
in addition to the said quantity of thirty- 
three hogsheads of sugar a general balance of 
accounts between the said plaintiff and the 
said defendants on their general commercial 
dealings which had existed between them for 
a number of years before, leaves a balance 
due by the said defendants to the said plain- 
tiff of 640/. Ss. currency, with interest there- 
on from the 6th June, 1532, — the sum 
of 27S/. 14s. Sd. interest up to this day. That 
as to the said sum of 728/. 14s. Sd. atoresaid, 
the said defendants did undertake and prom- 
ise, and are bound to account to the said plain- 
tiff in manner and form as complained of by 
him; and they assess the damages of the said 
plaintiff, on occasion of the not performing 
of the said promises, at the sum of 72S/. 14s. 
8d. That the total sum of money now due 
to the said plaintiff by the said defendants, 
yable to the said plaintiff at Montreal, is 
14811. 14s. 8d., with interest from this day. 
But, as to the sum of 753/. and interest afore- 
said, the value of the said thirty-three hogs- 
heads of sugar destroyed as aforesaid, the ju- 
rors aforesaid are altogether ignorant, and, 
therefore they pray the advice of the court; 
and if, upon the whole matter aforesaid, it 
should seem to the said court that the said 
defendants as to the said thirty-three hogs- 
heads, did undertake and promise, and are 
bound to account, then the jurors aforesaid, 
upon their oaths aforesaid, say, that the said 
defendants did undertake and promise, and 
are bound to account, in manner and form as 
the said plaintiff hath by said suit complain- 
ed, and in that case assess the damages in re- 
spect of the said thirty-three hogsheads of su- 
ar, on occasion of the said promise and un- 
devtiiing and accountability, to be 753/. with 
interest. But if, upon the whole matter afore- 
said, it shall seem to the court, that, as to the 
said thirty-three hogsheads of sugar, the said 
defendants did not undertake and promise, and 
are not bound to account in manner and form 
as complained, then the jurors aforesaid, upon 
their oaths aforesaid, say, that the said de- 
fendants did not undertake and promise to ac- 
count, and are not bound to account, in man- 
ner and form as the said complainant hath 
complained against them.” ‘The letter mark- 
ed G, referred to in the special verdict, was 
to the effect that the storehouse of the de- 
fendants had narrowly escaped destruction in 
consequence of the accumulation of ice, and 
the answer of the plaintiff, also referred to in 
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the special verdict, contained the followi 
words :—*T. & M.’s letter of the 30th ult 
by last night’s post, was duly received. I 
find I have narrowly escaped suffering a very 
serious loss, in a way which I never could 
have anticipated. Let no property of mine 
remain in so dangerous a situation for the fu- 
ture.” The case was heard in the court of 
ueen’s bench, Montreal, on the special ver- 
dict and the only question then made was, 
whether the appellants should pay the 753/. 
for the loss on the thirty-three Saghiede of 
sugar, or whether the respondent himself 
should sustain it. And the court held that 
the appellants were liable for the loss, and, in 
consequence, pronounced judgment in favor 
of the respondent for the sum of 14817. 14s. 
Sd., being the amount of damages assessed 
by the special jury, to wit, 72S/. 14s. 8d., be- 
ing the balance upon the account, and on 
which no question was raised, and 7531., be- 
ing the value of the hogsheads of sugar de- 
stroyed when in possession of defendants, 
and unaccounted for by them to the plaintiff. 
Upon this judgment, the appellants brought 
a writ of error in the court of appeals for 
Lower Canada, and that court gave judgment 
on the 20th January, 1843, affirming the 
judgment of the court of queen’s bench, 
Sioctocal, with costs. Against that judgment 
the present appeal was brought, the appel- 
lants (defendants in the court below) praying 
that the judgment and affirmance might be 
reversed, and the action of the respondent 
dismissed with costs, for, amongst other, the 
following reasons :—Because, by the finding of 
the jury in the aforesaid special verdict, it 
appears that the thirty-three hogsheads of su- 
gar were destroyed by an unusual rise of the 
waters of the river St. Lawrence, — 
any negligence on the part of the a ants. 
That he Sordict does on shew thet the thir- 
ty-three hogsheads of sugar were stored in 
unsafe and improper buildings and ware- 
houses, and there kept in violation of the in- 
struction of the plaintiff, as alleged by the 
plaintiff in his replication to the said first 
plea. That the special verdict is not suffi- 
cient to warrant the judgment of the said 
court in favor of the plaintiff. The follow- 
ing; on the other “= > “pe — set 
orth by the ndent why the judgment 
should be affirmed, and the aol Sotead 
with costs:—First, because, the appellants, 
ing, as commission merchants, agents for 
the respondent, and his consignees for sale of 
sugar, (an article liable to be destroyed by be- 





ing wetted,) deposited and kept the sugar in 
a be which was, and Which they knew 
to be, exposed to inundation, whereby the su- 
gar was destroyed. Secondly, because the 
appellants, having so deposited such an arti- 

in the basement story of a warehouse so 
exposed, did not, during the progress of an 
inundation, which began on the 20th day 
of December, and continued to rise till the 
3rd day of January following, remove the 
sugar from the warehouse or from the base- 
ment story. Thirdly, because, though that 
inundation appears to have been an unusual 
rise of water, and to an unprecedent height, 
it appears also that a similar event had there 
occurred the very year before, and to a height 
nearly as great. Fourthly, because the ap- 

llants being justly alarmed at the former 
inundation, and having immediately sent ad- 
vice thereof to the respondent, as his agents, 
in the due course of business, the respondent, 
on receiving such advice from them, had forth- 
with expressly instructed them that he con- 
sidered the warehouse dangerous, and forbade 
any property of his to be kept there in future; 
which instructions of the respondent were ac- 
cepted by the appellants before the sugar in 
question was either received by them or con- 


signed by him. 
Martin and Peacock, for appellants. 
Bliss and Robinson, for the respondent. 


Lorv Broveuam.—This case comes before 
us from the court of intermediate appeal and 
error in Canada, and it seeks to have a judg- 
ment reversed there, given upon an appeal 
and writ of error from the court of queen’s 
bench, in an action brought by the respondent 
against the appellants, as bailees of sugar de- 
livered to them by the respondent, and de- 
stroyed by a flood of the river St. Lawrence. 
The ground of the action is the appellant’s 
negligence in the keeping the sugars. And, 
first, we may consider the form of the pleaa- 
ings by which the claim for damages was 
stated and resisted. The declaration contain- 
ed three counts, specially charging the appel- 
lants severally with not duly keeping and ac- 
counting for, and, by their negligence, oc- 
casioning the damage to the gon That 


,|charge forms, in truth, the whole ground of 


the action ; and the not following instractions 
may justly be considered as one circumstance, 
and a material circumstance, tending to show 


negligence in the care of the plaintiff’s goods. 
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Nothing, therefore, arises upon the pleadings, 
except this remark, which is very material to 
be kept in view, that there is no breach of 
contract charged, The action is not upon the 
contract; if it had been, then some damages 
must have been recoverable at all events, had 
the breach of contract been proved, after prov- 
ing what is not even alleged, and certainly 
not found in the special verdict ; that the su- 
gars had been accepted on the foot of the in- 
structions, or in some other way,—that the 
defendants (appellants) had made themselves 
parties to those instructions, as to a contract. 
Our attention is next required to the judg- 
ment, which proceeds upon a special verdict. 
Now, upon this verdict some observations 
arise. ‘There is no reason to hold that the 
niceties of our pleadings are applicable to a 
proceeding in those North American colonies 
which are under the French, and not the En- 
glish law. A special verdict must be a find- 
ing of the facts by a jury, from which the 
court is to pronounce its judgment upon the 
law. The jury should not leave the facts to 
the court; or, stating the evidence, leave its 
result, in point of fact, to the court. Yet, in 
the present instance, the action being for neg- 
ligence, the special verdict finds facts, and 
leaves the court to say whether negligence has, 
or not, been proved. Negligence is a ques- 
tion of fact, and not of law, and should have 
been disposed of by the jury. But the ob- 
jection to this judgment proceeding upon 
this verdict lies deeper, and more fatal. If 
the whole matter had been. that the court and 
jury together had drawn an inference which 
the facts went clearly to support, and if the 
inference was applicable to the claim or suit 
of the plaintiff, we might have found no great 
difficulty in supporting the judgment, al- 
though the functions of the court and the ju- 
ry had not been kept conveniently distinct, 
and either had encroached upon those of the 
other. But it does not appear at all clear, on 
the contrary, that there were either averments 
or findings in the plaintiff’s favor sufficient to 
support his contention, and to justify the 
sentence which he has obtained below. He 
has not alleged that the sugars were accepted 
by the defendants on the foot of the plain- 
tiff’s instructions, or that a compliance with 
those instructions was the condition upon 
which the bailment was made. He has not 
shaped his case in that form at all. He has 
only alleged negligence in keeping the sugars, 
and given among the proofs of that, nay, as 
the cnly proof, that a direction. as it were 





a notice or a warning, had, a year and a half 
before the baiiment, been given by the plain- 
tiff, The letter of May, containing many 
other matters, refers to a flood, which the de- 
fendants had described in a letter of the pre- 
ceding month of April, to which this of May 
was an answer, and says, he desires no goods 
of his sbould remain in so dangerous a situa- 
tion in future, that is, by being stored in the 
river warehouse. But those who maintain 
that the neglect of that direction makes the 
defendants answerabie in damage for the loss 
sustained, also maintain, nor can they escape 
from the necessity of maintaining, that, what- 
ever might have caused the loss,—lightning, 
earthquake, fire, or hurricane, which should 
have swept away half the stores in Montreal, 
—the defendants would equally have been 
answerable, because there is no proof, nor, in- 
deed, any averment, certainly no finding, that 
the warehouse was unsafe or unsuited for the 
keeping of goods, or was in any way an un- 
usual place for their custody. On the con- 
trary, it is a fact in the cause, and so found, 
that the place was one usually so employed, and 
that the flood was one of unusual occurrence. 
The neglect, therefore, consisted in disobey- 
ing or not observing the direction. It must 
follow, if that alone is sufficient to support 
the count and the judgment, that this non- 
feasance or neglect was of itself sufficient to 
east on the defendants the responsibility for 
what has happened. It is not at all impossi- 
ble that farther proof might have been af- 
forded, to shew, on the one hand, how far the 
— were negligent, or, on the other, how 
ar the custody was necessarily such as they 
gave to the goods. Very possibly, there was 
no other storage for them, and, had they not 
have put them there, they must have re-ship- 
ped them to the bailor. Very possibly, be- 
tween the date of the letter and of the bail- 
ment, other dealing between the parties had 
taken place, either by the defendartts storing 
the plaintiff’s goods in the forbidden ware- 
house, or by their carefully avoiding that 
course. Of all these things we are left unin- 
formed ; the result is that we are required to 
cast upon the defendants the loss of the goods, 
because, eighteen months before, they had 
been told not to place them where they did 
place them. That deviation is not a ground 
sufficient to make them amenable. It is not, 
of itself, sufficient to constitute negligence, 
which is the ground of the plaintiff’s claim, 
and the gist of the action. It is a cireum- 
stance, even a material one, but not sufficient 
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to dispose of the case. The position never 
can be maintained, that all deplitnite from a 
bailer’s instructions is such negligence as 
gives him a right to cast the loss of goods 
upon the bailee. It never can be maintained 
that every such departure is such negligence 
as will give a right to recover damages. The 
loss ought to be more immediately connected 
with a departure from instructions. The 
holding him so liable must extend to the case 
of his having stored the goods in the very 
best and safest warehouse in the town. Now, 
he might make himself liable to loss even in 
that case, but only if he accepted the goods 
upon the condition ; and that, in the present 
case, is neither proved by the evidence, nor 
averred by the pleadings, nor found by the 
verdict. ‘The sum of 783/. 14s. 8d. is prov- 
ed by the judgment to be due from the defen- 
dants, independently of the damages assessed 
at 753/., though there is no count for an ac- 
count stated in the declaration. The judg- 
ment below, therefore, must stand for that 
sum, and, guoad the damages assigned, a ve- 
nire de novo is to be awarded, reversing pro 
forma the judgment below, but with leave 
to both parties to amend the pleadings if they 
are advised, and without prejudice to any 
question, except so far only as the venire de 
novo goes. ‘The judgment is reversed as to 
the '7531., affirmed as relates to the 7831. 14s. 
8d., and reverse all questions except so far as 
the venire de novo goes. 








In the Queen's Bench. 





Before the Right Honorable THOMAS LORD 
DENMAN, Ch. J., and the rest of the Judges. 


De Fries v. Lirrtewoov.— 27th June, 1845. 


VARIANCE BETWEEN DECLARATION AND 
CONTRACT. 


Declaration stated that plaintiff at request of defend- 
ant, bargained and agreed with defendant to buy 
of, and defendant then sold to, plaintiff divers goods 
at certain prices, and to be delivered by defendant 
to plaintiff within a reasonable time; and, in con- 
sideration thereof, defendant undertook and prom- 
ised. plaintiff to deliver the said to plaintiff 
within such reasonable time. Breach, that, al- 
though defendant, in part performance of his pro- 
mise, had delivered to plaintiff part of said goods, 
he did not, nor would, within such reasonable time, 
deliver the said residue of the said goods. On the 
trial, the plaintiff relied upon the following con- 


“ April 20, 1843. 
“Mr. J. D. 
“Cr, from L, & B.” [Here followed an enumera- 
tion of the articles, with the prices annexed.] “This 
order to be executed at above prices. os 
A B.” 


HELD, that there was a variation between the 
declaration and the contract. 


DectaraTion stated, that whereas heretofore, 
to wit, on the 20th April, 1843, plaintiff, at 
the request of the defendants, bargained and 
agreed with defendants to buy of, and defend- 
ants then sold to, plaintiff divers goods, to wit, 
&c., at and for certain prices to be therefor 
paid by plaintiff to defendants in that behalf, 
and to be delivered by defendants within a 
reasonable time then next following, and to 
be paid for by plaintiff to defendants on the 
delivery thereof as aforesaid, by defendants 
drawing upon plaintiff divers bills of ex- 
change to be accepted by plaintiff, and to be 
payable three months after the date and draw- 
ing thereof; and in consideration thereof, 
and that plaintiff, at the request of defendants, 
then promised defendants to accept and re- 
ceive the said goods, and to accept the said 
bills of exchange in payment thereof as afore- 
seid, they, defendants, undertook and then 
promised plaintiff to deliver the said goods to 
plaintiff within such reasonable time as afore- 
said. And plaintiff avers, that, although a 
reasonable time for the delivery of the said 
goods and chattels by defendants to plaintiff 
hath long since elapsed and plaintiff hath 
always been ready and willing to accept and 
receive the said goods, and to accept the said 
bills of exchange in payment of the prices 
thereof, in manner and form as aforesaid, 
whereof defendants afterwards, to wit, on the 
day and year aforesaid, had notice, and were 
requested by plaintiff to deliver to him the 
said goods on the terms aforesaid; and al- 
though defendants, in part performance of 
their said promise, have delivered to plaintiff 

of the said goods, to wit, &c. , weed 
non-delivery of the residue. Plea, nonas- 
sumpsit. On the trial, it appeared that the 
action was brought for the breach of the fol 
lowing contract, in writing, entered into by 
defendant Berry, the travelling partner of the 
defendants’ firm, for the supply of the plain- 
tiff of 138 crates of different assortments of 
lamp glasses, shades, &c., part only of which 
had been delivered :— 

“ April 20, 1843. 


«Mr. Jonas Defries. 





tract :— . 


“Cr. from Littlewood & Berry.” [Here fol 
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lowed an enumeration of the articles, with the 
prices annexed. 
“This order to be executed at above prices. 
“(Signed.) J. Berry. 
“For three months’ acceptances on delivery 
of goods.” 
A verdict was found for plaintiff for 50/., with 
leave to defendants to move for a nonsuit, on 
the ground of the contract requiring a stamp, 
and of a variance. A rule ni. si. having 
been obtained accordingly. 


Heaton shewed cause.—First, the declara- 
tion does not depart in substance from the 
agreement. The word “sold” may be struck 
out. [Coleridge, J—Then the consideration 
would not be truly stated.| Secondly, the 
plea of non-assumpsit admits a contract, and 
denies the breach only. 


Greenwood, contra.—First, the action is 
misconceived. The declaration ought to 
have been on a special agreement to make 
and deliver the goods mentioned in the con- 
tract. Secondly, this is not a sale of goods. 
Buzton v. Bedall, 3 East. 303. There is no 
bargain and sale of goods and chattels. [Lord 
Denman, C. J.—It is quite indifferent to the 
person giving the order whether the goods 
are made or not. Patteson, J—The defend- 
ants do not shew that the goods were not in 
existence at the time of the order, and, there- 
fore, they do not bring themselves within the 
case of Buxton v. Bedall, 3 East. 303. Cole- 
ridge, J—Suppose a coat ordered from a 
tailor.} An action for goods sold and deliv- 
ered could not be maintained. No propert 
in goods passes until they are patho wer | 
Mucklow v. Mangles, 1 Taunt. 318; Carru- 
thers v. Payne, 5 Bing. 270; Atkinson v. 
Bell, § B. & C. 277; Dizon v. Yates, 2 N. 
& M. 167; 5 B. & Adol. 313, 342, and there- 
fore there is no sale; it is only a contract for 
delivery. Simmons v. Swift, 5 B. & C. 857; 
Clark v. Spencer, 4 Adol. & Ell. 448. Non- 
assumpsit puts in issue the consideration as 
well as the promise. [Patteson, J—I am 
not sure that there may not be a sale, though 
an action for goods bargained and sold would 
not lie; that does not seem to be the proper 
test.] 


Lorv Denman, C. J.—With regard to the 
form of action* I am of opinion that it is mis- 
conceived. The action is for the non-delivery 


* There was a further question in this case, viz: 
whether the contract required a stamp.—Ep. 





of goods bargained and sold. Now, the goods 
must be specific in order to entitle the ven- 
dor to say that they were bargained and sold, 
The declaration therefore, contains an untrue 
description of the ement ; and that part 
of it which states that the goods were sold, 
cannot be rejected as surplusage. A nonsyit, 
therefore, must be entered. 


Parreson, J.—I am of opinion that the 
objection, the language of the declaration, is 
fatal. It is stated as a contract between the 
parties, that the goods should be bargained 
and sold; and then the declaration goes on 
to say, “in consideration thereof,” and it 
charges that “the said goods” were not de- 
livered. It thus points out specific goods. 
Then the plea is a traverse of the ‘coe sale, 
and, therefore, the plaintiff should have proved 
an actual sale of some specific goods. 


Wittiams, J.—1 agree with my lord and 
my brother Patteson. 


Corerince, J.—Certain goods are spoken 
of in the former part of the declaration, and 
no such certain goods are proved to have 
been contracted for. The order would be 
satisfied by the delivery of any goods, not 
any pele goods; and, therefore, the 
breach is not made out. 

Rule absolute for entering a nonsiit. 





Before tne Right Honorable THOMAS LORD 
DENMAN, Chief Justice, and Mr. Justice 
COLERIDGE. 


Skivseck v. Garserr.—June 21, 1845 


EVIDENCE OF LETTER HAVING REACHED ITS 
DESTINATION. 


A letter was put into a box in an attorney’s office; 
and the course of business was, that a bell-man 
of the post office called to take the letters from the 
box :—HELD sufficient prima facie evidence of its 
having reached its destination. 


Desr on an attorney’s bill. Plea, that no 
bill of the fees and disbursements was deliv- 
ered pursuant to the statute. Replication, 
that such bill was delivered. Issue thereon. 
On the trial before Coleridge, J., at the sit- 
ti at Westminster during Easter term, 
18i4, it appeared that there were several sets 
of bills, and that the letters in which they 
were inclosed, addressed to the defendant, 
were delivered to the bell-man who went 
round to collect letters for the post-office. A 
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witness stated that the bell-man invariably 
called and took the letters from the box; add- 
ing, “I only speak of the general course of 
business.” It was objected for the defendant, 
that this was not sufficient evidence of a de- 
livery. The learned judge submitted the 
evidence to the jury, and they found a verdict 
for the plaintiff for 267. In the same term, 
(April 25,) Montagu Chambers obtained a 
rule ni. si. for a new trial, on the ground of 
misdirection, against which 


Hugh Hill now shewed cause.—There was 
sufficient evidence of the posting of the letters. 
[Lord Denman, C. J.—We are with you upon 
that point. ]* 

C. Clark, contra.—| Lord Denman, C. J.— 
It was objected, that the bell-man ought to 
have been called; if so, why should not the 
post-master? The bell-man could only have 
said, “I delivered all the letters in my bag at 
the post-office.”] In Pack v. Alexander, 3 
M. & Scott, 789, it was at the request of the 
plaintiff that the letter, which contained mo- 
ney, was sent by post. He cited Hawkes v. 
Salter, 4 Bing. 716; Hawkins v. Rutt, Peake 
186; Lord Ellenborough, in Hetherington v. 
Kemp, 4 Camp. 193. 


Lorv Denman, C. J.—In Hetherington v. 
Kemp, 4 Camp. 193, Lord Ellenborough held, 
that general evidence would not do. He said, 
“Some evidence must be given that the letter 
was taken from the table in the counting- 
house and was put into the post-office. Had 
you called the porter and he had said, that, 
although he had no recollection of the letter 
in question, he invariably carried to the post- 
office all the letters found upon the table, this 
might have done; but I cannot hold this 
general evidence of the course of business in 
the plaintiff’s counting-house to be sufficient.” 
Here the bell-man is an ambulatory post-office; 
he isa public servant, and we must presume 
that he delivered all the letters. In Hawkins 
v. Rutt, where letters inclosing bills of ex- 
change were delivered to the bell-man in the 
street, Lord Kenyon thought that proper cau- 
tion was not used, as the letters had the ap- 
pearance of inclosing money. In Hawkes v. 
Salter, 4 Bing. 715, the question was as to 
the day of putting the letter into the post; 
and it was held that there was not sufficient 
evidence of the letter having been put in on 
the particular day. Here, there is quite suf- 


* Another point was made for the defendant, which 
at is unnecessary to notice. 





ficient: I have often acted upon it. A deliv- 
ery to the public officer of the post-office, in 
the execution of his duty, is as good as e de- 
livery at the post-oflice. 


Co.erivce, J— The evidence in this case 
is within what Lord Ellenborough said in 
Hetherington v. Kemp, 4 Camp. 193. It 
cannot be necessary to call the bell-man, if an- 
other person can affirmatively speak of the 
conduct of the bell-man in relation to the 
matter in question. 


Rule discharged.* 





BAIL COURT. 





Before Mr. Justice PATTESON. 
Watron v. Lano.—November 7, 1845. 


If a verdict be contrary to the weight of evidence, a 
new trial may be granted, whether the case was 
tried Defore a sheriff or a judge; but in either case 
it must appear that the jury were palpably mista- 
ken, and it cannot be inferred that they were so if 
the case has been left to them entirely upon the 
credibility of the witnesses, 2 


Assumestr. The declaration contained counts 
upon a promissory note, made by the defend- 
ant on the 9th March, 1843, for the payment 
of 20/. by the defendant to the plaintiff, one 
month after date, for goods sold and delivered, 
work and labor, money lent, and on an ac- 
count stated. Pleas: first, except as to the 
first count, nonassumpsit ; secondly, payment 
generally; and thirdly, set-off. Replication, 
special similiter to the first plea, and traverses 
of the two last. The cause was tried before 
the deputy-sherifl of Suffolk, when it appeared 
thet the plaintiff claimed 237. 10s.; that is to 
say, 20/. on the note, 3/. for thrashing, and 
10s. for the use of a mare; and that the 
defendant relied upon payment of 20/. and a 
cross-account consisting of 3/. 8s. for thrash- 
ing done for the plaintiff, 107. 6s. for peas 
delivered to him, and 37. 16s. being due to 
him on a former account. On the plaintiff’s 
side, the item for the use of the mare, and on 
the defendant’s, the balance of 31/. 13s. were 
proved: the thrashing, on both sides, was 
withdrawn, and no proof was given of the 
defendant’s item for peas. To prove the 
payment of the 201. the plaintiff called two 
witnesses, Francis Amos and George Land ; 
and it appeared from the sheriff’s notes, that 


* See Warren v. Warren, 1 Cr. & M. 250. 
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—— 


the former swore that about March, 1843, | mistake ; but, in the present instance, that 
he remembered defendant borrowing 20/. | is by no means clear, as the case was left 


of the plaintiff, and giving him a promis- 
sory note; that he heard the plaintiff say 
that he had this money back again; and 
that the money was borrowed to take 
“The Marlborough” of the witness; and 
that the defendant having had no use for 
the money, (not being able to take “ The 
Marlborough,”’) the plaintiff had it back 
again; that the conversation took place 
in the evening at witness’ house, (a pub- 
lic-house,) where there had been a good 
deal of drinking. The same witness 
swore that he heard the plaintiff say the 
same thing a second time not long after. 
The other witness, George Land, deposed 
that he was the brother of the defendant 
and of the plaintiff’s wife, and that he had 
heard the plaintiff say, on several occa- 
sions, that the defendant had repaid him 
in 5/. notes. The deputy-sheriff told the 
jury that the making of the note was ad- 
mitted on the pleadings; that its being in 
the plaintiff’s possession was prima facie 
evidence that it had not been paid; and 
that, as the thrashing on each side was 
withdrawn, and the defendant’s set-off not 
proved, the only question was, whether 
the note had, in fact, been paid ; that this 
was in a great measure a question of cred- 
ibility, and wholly for them. The jury 
returned a verdict for the plaintiff for 16/. 
17s. 


Barstow now moved for a rule to shew 
cause why the verdict should not be set 
aside and a new trial had, the verdict be- 
ing against the weight of evidence. He 
admitted that the manner in which the 
case had been left to the jury was unex- 
ceptionable, but contended that, unless 
there was any inflexible rule against in- 
quiring into the weight of the evidence in 
case of trials before a sheriff, this was a 
proper case for the interference of the 
court. 


Parteson, J.—I thought that the rule 
as to examining into evidence was the 
same whether the trial took place before 
a sheriff or a judge; and that, if, in the 
former case, the verdict really was against 
the weight of evidence, I do not see why 
there should not be a new trial, provided 
the amount is sufficient to warrant it. In 
either case, however, the court must be 


satisfied that the verdict was palpably a 





to the jury entirely upon the credibility of 
the witnesses. 


Rule refused, 


In the Queen's Bench. 


os 


Before the Right Honorable LORD DENMAN and 
Judges PATTESON, WILLIAMS, and COLE. 
RIDGE. 





— 


Fannin v. ANDERSON.— June 19, 1845, 
STATUTE OF LIMITATION—PLEADING. 


Where one of several persons, against whom there 
is a joint cause of action, is beyond seas when 
the cause of action arises, the action may be 
brought within six years after the return of such 
person by virtue of sect. 19, of stat. 4 Ann. c.16, 

Assumpsit upon an agreement to supply plaintiff 
with goods, within twelve months from a certain 
day, laid under a videlicit. Plea, the statute of 
limitations. Held that the declaration was not 
bad for want of an averment that defendant did 
not within twelve months from a day certain 
supply plaintiff, the objection not being pointed 
out by special demurrer to the rejoinder; and, 
farther, that the objection was cured by the 
piea. 


Assumpsit.— For that whereas hereto- 
fore, to wit, on the 29th of December, 
A.D., 1836, in consideration that plaintiff, 
at the request of defendant, (he, the said 
defendant, then being an exporter of beer, 
to wit, from Liverpool to parts beyond 
the seas,) had undertaken, and then faith 
fully promised the said defendant to do 
all the work required in bottling beer for 
defendant for exportation, upon certain 
terms and conditions, amongst others, then 
agreed upon between defendant and plain- 
tiff, that is to say, that defendant should 
within twelve months from a certain day, 
to wit, the day and year aforesaid, supply 
the said plaintiff with at least 500 hogs- 
heads of beer to bottle for the said defen- 
dant, in manner and form and for the 
purpose aforesaid. Averment of mutual 
promises. Breach, that defendant did not, 
nor would, within twelve months from the 
said day, to wit, the day and year afore- 
said, supply the said plaintiff with at least 
500 hogsheads of beer to bottle for said 
defendant, in manner and form aforesaid, 
to the said plaintiff’s damage of £800. 
Second plea, that the said supposed cause 
of action in the said declaration mention- 
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ed, did not accrue to the plaintiff at any 
time within six years next before the com- 
mencement of this suit. Verification. 
Replication, that defendant, before, and at 
the respective times, when the said sev- 
eral causes of action, and each of them, in 
the declaration mentioned, accrued to the 
plaintiff, was in parts beyond the seas, to 
wit, at New-Orleans, and not in any part 
of the United Kingdom of Great Britain 
and Ireland, nor in either of the islands of 
Man, Guernsey, Jersey, Alderney, and 
Sark, nor in any island adjacent to either 
of them, being part of the dominions of 
her majesty, and that defendant after- 
wards, to wit, on the Ist of Decemver, 
A.D., 1841, returned from the said przis 
or places beyond the seas, where defen- 
dant so was as aforesaid, into this king- 
dom, which said return of defendant was 
his first return into this kingdom from the 
said parts or places beyond the seas, where 
defendant so was as aforesaid, after the 
accruing of the said several causes of ac- 
tion. That, except and until such return 
as aforesaid, defendant did not, at any 
time after the accruing of the said causes 
of action, or any of them, return, or come 
to, or be in, nor Was he in the said United 
Kingdom, or any part thereof, or in any 
or either of the islands aforesaid, or of 
such adjacent islands as aforesaid. Re- 
joinder, that the supposed promise in the 
declaration mentioned was made by de- 
fendant jointly with one William Ander- 
son, then and thereafter being the brother 
and partner in business of defendant, and 
the said supposed promise was never 
made by defendant alone, or without the 
said William Anderson. That the sup- 
posed causes of action in the declaration 
accrued to the plaintiff against defendant, 
jointly with the said William Anderson, 
and not at any time against defendant 
alone, or without the said William Ander- 
son; and that, after the supposed accruing 
of the supposed causes of action, and much 
more than six years, to wit, eight years 
before the commencement of this suit, the 
said William Anderson was in this king- 
dom, and not beyond the seas, and then 
and thence for a long space of time, to 
wit, for eight years, stayed and continued 
in this kingdom; and plaintiff could and 
might, during the time aforesaid, which 
began much more than six years before 
the commencement of this suit, have suea 





the said William Anderson in this honor- 
able court, and in other the courts of this 
kingdom, being proper courts in that be- 
half, for and in respect of the supposed 
causes of action in the declaration men- 
tioned. Special demurrer; and joinder 
therein. 


Peacock, in support of the demurrer. 
Where one of two persons, against whorh 
there is a joint cause of action, is beyond 
the seas, the statute of limitation is no an- 
swer. In the case of plaintiff, which is 
provided for by sec. 7 of Stat. 21, Jac. 1, 
c. 16, it has been decided that the absence 
of one plaintiff does not prevent the stat- 
ute from running, and the action must be 
brought within six years after the cause 
of action arises. Perry v. Jackson, 4 T. 
R. 516. But there is a distinction be- 
tween the words of that statute and the 
enactment in sect. 19 of Stat. 4, Ann. c. 
16, which refers to defendants as well as 
in the reason of the thing. The words, 
“or any of them,” in the latter statute, 
refer to the words “any person or per- 
sons ’’ at the beginning of the section, the 
intermediate words being in a parenthe- 
sis: they have no force if applied to the 
cause of action; and if it had been in- 
tended to refer to them, the words would 
have been “or any of them.” [| Patteson, 
J.—The statute does not say, that the ac- 
tion may be brought against the partners 
who have remained within the seas. Sup- 
pose an action brought against the debtor 
after his return, and he pleads in abate- 
ment, the plaintiff would be defeated. 
But, according to the words of the statute 
as you construe them, the action could be 
only against the party who has been be- 
yond the seas.] This action is only brought 
against that party. Suppose that of two 
partners, one solvent and the other insol- 
vent, the solvent partner is out of the 
country ; if the creditor sues the partner 
within the jurisdiction, he would get a 
judgment, which would conclude him 
from recovering the debt from the solvent 
partner. So, if the partner within the ju- 
risdiction became bankrupf, and,obtained 
his certificate, he would ptead his Rank- 
ruptcy and certificate, afd the o rhear spant- 
ner would be exempt.* *[Ratsesok, J. 
vi you sued both joipity, ang*pgo- 
ceeded to outlawry against the absent 
partner, could you not go on with the ac- 
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tion against the other? You may declare 
against one defendant alone who has ap- 
peared. Or, if he could not obtain judg- 
ment of zon pros against you for not going 
on, the action would be preserved.| In 
Morton v. Grey, and Bothwick, 9 B. & C. 
544, it is said, that the plaintiff must ob- 
tain time to declare, as where there is one 
defendant only. It is a good replication 
to a plea in abatement, that the other de- 
fendant has a personal discharge. Can 
one defendant plead the statute of limita- 
tions for another! He might not have 
been willing to take advantage of the 
statute. 


Crompton, contra.—It follows, from the 
argument on the other side, that no mer- 
cantile house, having a partner abroad, 
could have the benefit of the statute. 
The partner remaining within the seas, 
and sued alone, would have contributed 
against his partner when he returned. It 
would not be thought necessary to include 
defendants, in the original statute of lim- 
itations, 21 Jac. 1 c. 16, because a plain- 
tiff could keep an action alive against his 
debtor, by taking out successive writs, 
even without proceeding to outlawry. He 
might take out process against both, and 
enter continuances. But an outlawry 
against one defendant is not an end of the 
action, nor does it sever the joint action. 
Fort v. Oliver, 1 M. & S. 242. [He also 
cited Alderson, Bi in Rhodes v. Smethurst, 
4 Mee. & W. 42, 63; affirmed 6 Mee. & 
W. 351.] The statute of 4 Ann, c. 16, 
makes the same exception in favor of 
plaintiffs, where one of the defendants is 
abroad, as the stat. 21, Jac. 1, c. 16, had 
done in the case of the absence of a plain- 
tiff. Further, the declaration is bad for 
not stating that the defendant did not sup- 
ply the plaintiff with the goods agreed 
upon within twelve months. Parkinson 
v. Whitehead, 2 Mee. & G. 329; Owen 
v. Waters, 2 Mee. & W. 91. 


Peacock, in reply —If the argument on 
the other side prevails, a creditor having 
two debtors would be worse off than a 
creditor who has one. Suppose both of 
the pictuers were abroad, must the cred- 
itor bring his ‘action upon the return of 
ore cr’both? 


Oo 


° 


an a | ¢ Cur. ad. vult. 


a Masel C. J., now delivered 
the judgment of the court.—In this case 





a question was made, whether the decla- 
ration was good, by reason of the want 
of an averment, that the defendant did not, 
within twelve months from a day certain, 
supply the plaintiff, &c. We think the 
declaration is good, notwithstanding that 
objection. It is true, that, if the action 
was really brought within twelve months, 
the defendant could not safely traverse 
the averment, unless he had actually sup- 
plied the plaintiff with 500 hogsheads of 
beer before the action, and, therefore, be- 
fore the time had elapsed in which he 
was bound to supply them: but the infor- 
mality of the averment, which might put 
the defendant into that difficulty, should 
have been pointed out as cause of demur- 
rer. In Parkinson v. Whitehead, 2 M. & 
G. 329, which is the case most resembling 
the present, there was no averment that 
the defendant did not, within two years, 
build the houses; the only averment was, 
that he did not, nor would build them, 
and that they were still unbuilt. Again, 
the objection is cured by pleading the 
statute of limitations, a plea which must 
be false, if the twelve months from ma- 
king the agreement had not elapsed ; the 
case is therefore within’ the principle of 
Brooke v. Brooke and others, 1 Sid. 184. 
The question, therefore, arises as to the 
sufficiency of the rejoinder, which de- 
pends upon the construction of the stat. 
4 Ann, c. 16, s. 19, whether the absence 
beyond the seas of one of several co-con- 
tractors, against whom there is «a cause 
of action, prevents the statute of limita- 
tions (21 Jac. 1, c. 16) from running. For 
the plaintiff it was contended, that the 
words “or any of them,” in the statute 
of Ann, referred to the persons liable to 
actions, and not to actions enumerated in 
the clause ; but we are fully satisfied, on 
considering the language of the clause; 
and comparing it with the corresponding 
section in the statute of James, that those 
words “or any of them,” refer to the ac- 
tions, and not to the persons. No case 
appears to have been decided on the stat- 
ute of Ann; but on that of James it was 
determined, in the case of Parry v. Jack- 
son, 4'T. R. 516, that, if one of several 
intended co-plaintiffs be within seas, the 
statute does run: the reason given by the 
court is, that one plaintiff can act for the 
others, and use their names in an action, 
and, therefore, the protection of the stat- 
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ute is not wanted. With respect to the 
defendants, however, the reason does not 
apply; the plaintiff cannot bring the ab- 
sent defendant into court by any act of 
his; and, therefore, if he be compelled to 
sue those who are within the seas, without 
joining those who are absent, he may 
possibly recover against insolvent persons, 
and lose his remedy against the solvent 
ones, who are absent. On the other hand, 
if he sues out a writ against ail, and either 
continues it without declaring, or pro- 
ceeding to outlawry against the absent 
parties, declares against those who are 
within seas, he is placed in precisely the 
same situation as if the statute of Ann 
had never passed, and obliged to incur 
fruitless expense, the avoiding of which 
seems to have been the object of the stat- 
ute of Ann. That statute cannot have 
been passed in order to keep the plain- 
tiff’s remedy alive, for such object was 
easily attained before the statute by suing 
out a writ, and continuing it. We think 
the statute intended to render such a form 
unnecessary wherever, by reason of the 
absence beyond seas of any of the intend- 
ed defendants, the plaintiff cannot have 
his complete remedy against all whom he 
is entitled to sue, and who, indeed, he 
would be bound, under the risk of a plea 
in abatement, to sue, if they were within 
the jurisdiction of the court. Upon the 
whole, we think the distinction taken in 
the argument between co-plaintiff and 
co-defendant is a sound distinction, and 
that the plaintiff in this case is entitled to 
our judgment. 


Judgment for plaintiff. 








Court of Common Pleas. 





Before the Right Hon. Sir NICHOLAS TINDAL, 
Kun’t, and the rest of the Judges. 


Rawuines v. Bett and another—July 2, 
1845. 


INUSBAND AND WIFE TORT-FEASORS—FALSE 
REPRESENTATIONS—INDEMNITY. 


The plaintiff declared thxt the defendants, who 
were husband and wife, had represented to the 
plaintiff that the wife was entitled to distrain 
certain goods fur rent due to the wife, and that 
the defendants had employed plaintiff, as bailiff, 
to distrain for the rent. The declaration then 
negatived the truth of this represeutation, ana 
stated damage which the plaintiff had in conse- 





quence sustained: Hetp, that the action could 
not be maintained without proof that the false- 
hood of the representation was known to the 
party making it, or that the representation was 
made with an intent to deceive. 


Tuts was an action on the case, the de- 
claration in which stated, that the defen- 
dants heretofore, to wit, on, &c., did re- 
present and affirm to the plaintiff that the 
defendant Jane was lawfully and of right 
entitled to seize and distrain the goods 
and chattels then being in and upon a 
messuage, tenement, and premises, being 
the Rose and Crown public-house, in 
Clare-court, Clare-market, in the county 
of Middlesex, for a certain sum of money, 
to wit, £39 7s. 6d., which the defendants 
then represented and affirmed to the plain- 
tiff to be due from one James Augustus 
Lamb to the defendant Jane, for the rent 
of the said messuage, tenement, and pre- 
mises ; and the defendants then requested 
the plaintiff to seize and distrain the goods 
and chattels then being on the said mes- 
suage, tenement, and premises, as_ bailiff 
of the defendant Jane, for the said pre- 
tended arrears of rent, and then retained 
and employed him as such bailiff. And 
the plaintiff avers, that, confiding in the 
said representation and affirmation of the 
defendants, and believing the same to be 
true, and not knowing to the contrary, he 
the plaintiff did afterwards, to wit, on the 
day and year aforesaid, as bailiff of th. 
defendant Jane, under and by virtue ot 
the said retainer and employment, seize 
and distrain, as a distress for the said 
pretended arrears of rent, certain goods 
and chattels of Philip E. Dover, of great 
value, to wit, £150, then found and being 
in and upon the said messuage, tenement, 
and premises; and tue plaintiff, relying 
on the said representation and affirmation, 
and believing the same to be true, and 
not knowing to the contrary, as such bai- 
liff, and under and by virtue of the said 
retainer and employment, then impounded 
the said goods and chattels so distrained 
as aforesaid, and detained the same so 
impounded from thence until afterwards, 
to wit, on the 22nd day of December, in 
the year aforesaid, when John Kinnersley 
Hooper, Esquire, and Jeremiah Pilcher, 
Esquire, then being sheriff of the county 
of Middlesex, as such sheriff, upon the 
complaint of the said Philip E. Dover, 
and upon the said Philip E. Dover, giving 
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a bond to the sheriff conditioned to prose- 
cute his suit of replevin against the plain- 
tiff for taking and detaining the said goods 
and chattels, caused the said goods and 
chattels to be replevied and delivered to 
the said Philip E. Dover; and the said 
Philip E. Dover afterwards, to wit, on 
the day and year last aforesaid, in the 
county court of the said sheriff in and for 
the said county of Middlesex, levied his 
plaint against the now plaintiff in an ac- 
tion of replevin, for taking and unjustly 
detaining the said goods and chattels, and 
prosecuted the same against the now 
plaintiff in the said county court, and in 
the court of our lady the Queen, before 
her justices at Westminster, into which 
the same was duly removed until after- 
wards, to wit, on the 24th day of April 
in the year of our Lord 1844, when the 
said Philip E. Dover, by the considera- 
tion and judgment of the last-mentioned 
court, recovered against the now plaintiff 
in the said action of replevin £62 9s., 
which, in and by the said court were 
adjudged to the said Philip E. Dover for 
his damages which he had sustained as 
well by reason of the taking and unjustly 
detaining the said goods and chattels as 
for his costs and charges by him about 
his suit in that behalf expended. And 
the plaintiff further avers, that he, relying 
on the said representation and affirmation 
of the defendants, and believing the same 
to be true, and not knowing to the con- 
trary, with the authority and at the re- 
quest of the defendants, heretofore to wit, 
on the 22nd day of December, in the year 
of our Lord 1842, duly appeared to and 
defended the said action in the said county 
court, and afterwards, to wit, on the 12th 
day of June, in the year of our Lord 1843, 
believing as aforesaid, and at the like re- 
quest of the defendants, duly appeared to 
and defended the said action in the said 
court of our lady the Queen, before her 
justices at Westminster, and pleaded and 
male divers cognizances therein for the 
said pretended arrears of rent at the like 
request of the defendants, he the plaintiff 
during ail the time aforesaid believing and 
relying on the said representation and 
affirmation, whereas, in truth and in fact, 
the defendants deceived the plaintiff in 
this, to wit, that the defendant Jane was 
not, at the time of making the said repre- 
sentation and affirmation, or at the time 





of the said distress, entitled to seize and 
distrain any goods or chattels in or upon 
the said messuage, tenement, or premises, 
for the said sum of money, or any part 
thereof, nor had she any right, title or 
authority to distrain upon the said mes- 
suage, tenement, and premises, or any part 
thereof, or to authorize or direct the said 
distress ; by means of which said several 
premises the plaintiff was forced and ob- 
liged to, and did afterwards, to wit, on 
the 8th day of January, in the year of our 
Lord 1845, necessarily pay to the said 
Philip E. Dover a large sum of money, 
to wit, £66, for the damages recovered in 
the said action of replevin, and for inter- 
est thereon, and for the costs and expen- 
ses of issuing certain writs of execution 
against the goods and chattels of the 
plaintiff; and the plaintiff was also, by 
means of the premises, put to great in- 
convenience, and sustained great loss, and 
was unable for a long time to attend to 
his necessary affairs and business, the said 
Philip E. Dover having issued a writ of 
capias ad satisfaciendum against the plain- 
tiff upon the said judgment, and threatened 
and endeavored to arrest, and imprison 
him thereon, to the plaintiff’s damage, 
&c. The defendants, amongst other pleas, 
pleaded not guilty. The cause was tried 
before Alderson, B., at the last spring as- 
sizes for the town of Kingston. It ap- 
eared in evidence that the defendant Mrs. 
Bell had let the Rose and Crown public- 
house, mentioned in the pleadings, to 
James Lamb, who had afterwards under- 
let the same to Philip E. Dover, and, con- 
jointly with him, occupied the premises. 
There being due from Lamb to Mrs. Bell 
three quarters’ rent up to the 29th Sep- 
tember, 1842, Mrs. Bell applied to Raw- 
lings, the plaintiff, who was a broker, to 
distrain for the same. Rawlings thereupon 
filled up a blank warrant, which Mrs. Bell 
alone signed, the other defendant, her 
husband, however, being at the time pre- 
sent. The following is a copy of the 
warrant which was so signed : 
“To Mr. W. Rawlings, auctioneer and 
appraiser, house and estate agent, No. 

5 Hatfield-street, Blackfriar’s-road : 

I hereby authorize and empower you 
to seize and distrain the goods, chattels 
and effects which may be found in or upon 
the premises in the tenure cr occupation 
of Mr. Lamb, situate and being in the 
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Rose and Crown, Clare-court, Clare-mar- 
ket, in the parish of St. Clement Danes, 
in the county of Middlesex, for the sum 
of £39 7s. 6d., for arrears of rent due and 
owing to me at Michaelmas-day last, and 
roceed therein as the law directs, for 
which this shall be your sufficient warrant 
and indemnity against any suits or actions 
at law or otherwise, that may be brought 
against you for this distress. Dated this 
25th day of October, 1842. Landlady 
of the said premises, 
“Jane Betz. 
«“N. B.—If the goods are clandestinely 
removed, I undertake to bear you blame- 
less for the same.” 


The plaintiff afterwards proceeded to 
the premises in company with both de- 
fendants, and a person of the name of 
Smith, and levied there the distress. Do- 
ver subsequently replevied, and recovered 
in the replevin suit against the present 
plaintiff a judgment, which the plaintiff 
was obliged to satisfy, as stated in the 
above declaration. The learned judge 
directed the jury in the present action to 
find for the defendants on the issue under 
not guilty, unless they believed from the 
evidence that the representation by Mrs. 
Bell, as to her right to distrain, was false, 
and made by her with a fraudulent inten- 
tion. The jury found for the defendants, 
and leave was reserved to the plaintiff to 
move to enter a verdict on such issue for 
£66, if the court should be of opinion that 
the facts were such as would support the 
present action. A rule nisi having been 
obtained in Easter term last to that effect, 


Talfourd, Serj’t, now shewed cause.— 
This action, though laid in tort, is founded 
on a contract, and, therefore, the plaintiff 
must fail, unless he could prove a joint 
contract by the husband aa wife, which 
there cannot be; for even should it be 
admitted that the husband by his presence 
concurred in the giving to the broker the 
authority to distrain, yet the wife cannot 
contract jointly with the husband. In 
Weall v. King, 12 East. 452, upon a de- 
claration in an action on the case, alleging 
a deceit by means of a warranty made by 
two defendants upon a joint sale to the 
plaintiff of sheep, the joint property of 
both defendants, the plaintiff was held 
not entitled to recover upon proof of con- 
tract of sale and warranty by one only of 





the defendants, as of his separate proper- 
ty. Supposing here, that the warrant 
signed by the wife, as an authority for the 
broker to distrain, does involve a repre- 
sentation by the wife that she had a right 
to distrain, still she would not be alone 
responsible for it unless she made it fraud- 
ulently. In all the cases in which an ac- 
tion in tort like the present has been held 
maintainable, there was either a false and 
fraudulent representation, or a contract 
and indemnity express or implied. In 
Toplis v. Grane, 5 Bing. N. C. 636, the 
defendant, who had authorized the plain- 
tiffs to distrain, gave the plaintiffs an in- 
demnity, and, therefore, was held liable. 
So, in Adamson vy. Jarvis, 4 a. 66, there 
was an authority by the defendant to the 
auctioneer to sell the goods, from which 
an indemnity was implied. And in Hum- 
phreys v. Pratt, 5 Bligh, 154, the same 
was implied, because the defendant had 
given a specific authority to the sheriff to 
take the cattle in execution. But here, 
as the wife was not able herself to con- 
tract, so as to give an indemnity, she can- 
not be liable, except for a tort committed 
by her fraudulently—that is, with know- 
ledge of the representation being false ; 
neither can the husband be liable, as he 
is here sought to be made, jointly with 
her, for the representation was not made 
by him, except so far as it may be said 
he adopted the representation of the wife. 


Channell, Serj’t, (Petersdoff with him,) 
contra.—-Though the wife may be alone 
charged for a tort committed by her, the 
husband being only joined for conformity, 
yet, where the tort been jointly com- 
mitted by the husband and wife, they may 
be jointly sued for it. Vine v. Saunders 
and wife, 4 Bing. N.C. 96. And the dic- 
tum of Bayley, J., in Keyworth v. Hill, 
3 B. & Ald. 685, is expressly to the effect, 
that, in trespass, the husband and wife 
may be joined. Here, the representation 
by the wife was sufficiently shewn to have 
been the representation of both the hus- 
band and wife, for it was not the less 
made by both because it was made in 
writing by one only, and assented to by 
the other. Collins v. Evans, 13 Law Jour., 
N. S. Q. B. 180, though it reversed the 
judgment of the Court of Queen’s Bench, 
by which it had been held unnecessary to 
prove that the representation was false 
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to the knowledge of the defendant, yet 
shewed that Humphreys v. Pratt was de- 
cided on the principle, that the defendant 
in that case had made the sheriff his man- 
datory. So, here, the husband and wife 
had made the plaintiff their mandatory ; 
and, if these two can thus jointly commit 
a tort, they were jointly liable, though 
they might not have known that the re- 
presentation was false. The expression 
of Best, C. J., in Adamson v. Jarvis, was 
approved of by Lord Denman, C. J., in 
Betts v. Gibbins, 2 Adol. & Ell. 76, where 
he says “In Adamson v. Jarvis, we have 
the observation of a learned person fa- 
miliar with commercial law. He says, 
‘ Auctioneers, brokers, factors and agents 
do not take regular indemnities.’ These 
would be, ir. leed, surprised if, having sold 
goods for a man, and paid him the pro- 
ceeds, and having suffered afterwards in 
an action at the suit of the true owners, 
they were to find themselves wrongdoers, 
and could not recover compensation from 
him who had induced them to do the 
wrong.” This was, therefore, it is sub- 
mitted, a tort for which the husband and 
wife were jointly liable, and the verdict 
ought to be entered for the plaintiff. 


Cur. ad. vult. 


Trnpat, C. J., now delivered the judg- 
ment of the court.—{After stating the 
pleadings, his lordship said:—] At the 
trial of the cause before my brother Al- 
derson, the evidence was, that the plain- 
tiff Rawlings got a blank warrant and 
filled it up, and Mrs. Bell signed and gave 
it to him, and that she made no represen- 
tation of her right to distrain, other than 
was to be implied from her signing the 
warrant. On this state of facts the learned 
judge directed the jury not to find for the 
plaintiff on the first issue, unless they were 
satisfied that the statement that was given 
when the plaintiff was employed to dis- 
train was a false and fraudulent repre- 
sentation; at the same time giving the 

laintiff leave to move to enter a verdict 
for £66 if the court should be of opinion 
that the mere omission to state all the 
circumstances when signing the warrant 
made it a false representation, and a false- 
hood without fraud, which was sufficient 
to support a verdict. On the part of the 
laintiff it was contended, that the false- 
ood of the statement was sufficient to 





maintain an action, although it was made 
without any intention to mislead, and 
without any knowledge that it was false, 
But it seems to us that a statement false 
in fact, but not false to the knowledge 
of the party making it, nor made with any 
intention to deceive, will not support an 
action, unless, from the nature of the 
dealings between the parties, a contract 
to indemnify can be implied. In this case 
the right to maintain the action results 
from the alleged assertion of the wife thaz 
she had a right to distrain; but there 
could be no retainer of the plaintiff to 
distrain given by the wife, nor any con- 
tract of her to indemnify the plaintiff: her 
representation, therefore, being made hon- 
estly, and without knowledge of its false- 
hood, was not sufficient to give a right to 
an action. The plaintiff has endeavored 
to get out of the difficulty that existed as 
to his maintaining an action from the im- 
plied contract to indemnify by the decla- 
ration of a tort; but, in the absence of 
any such contract, we think it was essen- 
tial to the maintenance of the action in 
its present form that the falsehood of the 
representation should have been known to 
the party making it. We are of opinion 
the direction of the learned judge was 
right, and that the verdict was also right; 
and the rule for entering a verdict for the 
plaintiff must be discharged. 


Rule discharged. 


PROMISSORY NOTE—NOTICE OF DISHONOR 
TO GUARANTEE. 


By an agreement in writing, in consid- 
eration that the plaintiff would accept a 
promissory note of one Johnson, payable 
six months after date, the defendant guar- 
anteed to pay the amount of the note to 
the plaintiff in case it should not be hon- 
ored and paid at maturity by Johnson. 
The note not having been paid at matu- 
rity, the plaintiff brought his action on 
the agreement. The defendant pleaded 
that there had been no presentment to 
Johnson, and also that he, the defendant, 
had received no notice of the dishonor of 
the note. Per curiam,—The defendant, 
not being a party to the note, was not 
entitled to notice. Walton v. Murcall, 
13 Wees. & Wel. 72. 





